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Before the
LIBRARY OF CONGRESS
Washington, D.C. 20024

In the Matter of

ADJUSTMENT OF RATES FOR Docket No. 96-6 CARP NCBRA
NONCOMMERCIAL EDUCATIONAL
BROADCASTING COMPULSORY LICENSE

PETITION OF THE AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS TO MODIFY THE REPORT OF
THE ARBITRATION PANEL, DATED JULY 22, 1998

Pursuant to 37 C.F.R. § 251.55(a), the American Society of Composers, Authors
and Publishers (“ASCAP”) hereby petitions the Librarian of Congress (the “Librarian”) to modify
the Report of the Copyright Arbitration Royalty Panel (the “Panel”), dated July 22, 1998 (the
“Report™). In the Report, the Panel set the statutory rates and terms for public performances by
Public Broadcasters of musical compositions in ASCAP’s repertory for the period January 1,
1998 through December 31, 2002. The Panel also set rates and terms applicable to the repertory

of Broadcast Music, Inc. (“BMI”).

INTRODUCTION

This Petition concerns only two features of the Report: (i) the Panel’s determin-
ation of the amount of the license fee to be paid by Public Broadcasters to ASCAP and (ii) the
Panel’s allocation of arbitrators’ fees among ASCAP, Public Broadcasters and BMI.

With respect to that portion of the Report regarding ASCAP’s license fee, the Panel
explicitly rejected each of the parties’ proposed methodologies for determining the amount of that

fee. Instead, the Panel developed its own method which purports, but fails in significant ways, to
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“key” off the license fee set by the Copyright Royalty Tribunal (the “CRT”) in its June 6, 1978
decision (the “1978 CRT Decision”).’

In its Report, the Panel began by finding that it was bound by the 1978 CRT
Decision. That decision provided that the then existing public television and radio stations should
pay a fee of $1,250,000 per year to ASCAP (the “1978 Fee”), subject to adjustment for changes in
the Consumer Price Index (“C.P.1.”) for the years 1979 through 1982. The Panel then adjusted the
1978 Fee upward to reflect the growth in Public Broadcasters’ aggregate revenues between 1978
and 1996 and downward to account for certain purported changes in Public Broadcasters’ use of
ASCAP music over that same period. Then, rather than provide for revenue or C.P.I. adjustments
to the fee over the license term, the Panel arrived at a static ASCAP fee of $3,320,000 annually.
(Report at 25-26).

Assuming, arguendo, that the Panel’s adoption of this formula (the “1978 Trending
Formula”) is appropriate, the Panel failed to follow the methodology of the 1978 CRT Decision
by which it stated it was bound. In so departing, the Panel made several mathematical and
methodological errors which result in a significantly understated ASCAP fee. As set forth in
Section I of this Petition, the Panel:

o applied the wrong revenue data for calculating Public Broadcasters’ revenues

at the time of the 1978 CRT Decision by using 1978 data instead of the 1976
data actually available to the CRT;

For the convenience of the Librarian, a copy of the 1978 CRT Decision, designated before the
Panel as ASCAP Dir. Exh. 8, is appended hereto as Appendix A. Certain other exhibits
referred to herein are similarly reproduced in appendices to this Petition. All citations to the
record herein are made consistent with their designation by the Panel in the Report.
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o applied the wrong financial data in calculating Public Broadcasters’ total gross
revenues for 1996 by excluding $122 million in “ancillary income;”

o failed to make necessary adjustments to the ASCAP fee during the term of the
proposed regulations to account for inflation and the projected growth in
Public Broadcasters’ revenues as the CRT specifically did; and

o incorrectly inferred a relationship between ASCAP’s fee and “music share,” a
circular approach rejected by the CRT as being contrary to Section 118, and

thereby improperly reduced ASCAP’s fee for a presumed drop in ASCAP’s
music share since 1978.

Because the Panel did not disclose that it would rely so heavily on the 1978 Fee or that it would
adopt the 1978 Trending Formula prior to the making of its Report, ASCAP did not have an
opportunity to alert the Panel to its errors. ASCAP thus petitions the Librarian to rectify the Panel’s
errors in order to avoid an arbitrary application of the 1978 Trending Formula and, consequentially,
an arbitrary result.

Notwithstanding its request for certain necessary adjustments to the formula,
ASCAP believes the record before the Panel does not support the adoption of the 1978 Trending
Formula. Rather, that record requires the use of commercial benchmarks as the most appropriate
method for deriving reasonable license fees for Public Broadcasters. Section II of this Petition
addresses the legal and evidentiary basis for the commercial rate-setting approach proposed by
ASCAP. Finally, Section III of this Petition addresses the Panel’s misallocation of arbitration
costs, a misallocation which is unprecedented, inappropriate and which, in the long run, will do

mischief to future CARP proceedings.
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THE PANEL’S APPLICATION OF
THE 1978 TRENDING FORMULA CONTAINS
PATENT ERRORS WHICH ARBITRARILY
UNDERSTATE THE ASCAP LICENSE FEES AWARDED

According to the Panel, the 1978 Trending Formula is designed to serve as a neutral
method for determining the market value of ASCAP’s repertory to Public Broadcasters. Specifically,
the Panel intended that its formula would determine what Public Broadcasters would pay and what
ASCAP would accept as a license fee in the absence of the compulsory license provided under 17
U.S.C. § 118 (“Section 118”). (Report at 9-10). In support of its position, the Panel reasoned:

o The 1978 Fee of $1,250,000 presumably established the fair
market value of Public Broadcasters’ access to ASCAP’s
repertory in 1978. (Report at 10, 25);

o The 1978 Fee may be “adjusted” to account for the growth in
Public Broadcasters’ revenues since the CRT’s decision as a
means of reflecting Public Broadcasters’ increased ability to pay
license fees. (1d. at 25, 27-31);

o The 1978 Fee may be “adjusted” further to account for changes
since 1978 in the relative shares of ASCAP and BMI music broad-
cast on PBS-affiliated television stations. (Id. at 31-34);

o The 1978 Fee as so “adjusted” is an appropriate proxy for license
fees which would otherwise be due from public radio stations to
ASCAP and BMI. (Id. at 25-28, 32 n.42); and

o The 1978 Fee, so adjusted, thus represents the fair market value of
the ASCAP repertory to all public television and radio stations in
each of the years 1998 through 2002. (Id. at 37-39).

Mathematically, the Panel’s 1978 Trending Formula may be represented as follows:

1998 = 1978 X 1996 PB REVENUES X 1996 ASCAP MUSIC SHARE
ASCAP FEE FEE 1978 PB REVENUES 1978 ASCAP MUSIC SHARE
-4-
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1. The Panel’s Use of 1978 Revenues
in the 1978 Trending Formula is Arbitrary

In adopting this mathematical formula, the Panel purported to evaluate data
available to the CRT during the 1978 proceeding. However, the Panel used Public Broadcasters’
aggregate 1978 revenues as a starting point for its revenue growth factor. (Report at 25, 31). As
a matter of fact, the CRT could not have based its decision, published on June 8, 1978, on Public
Broadcasters’ 1978 revenue data. That data was not published until late 1979. See W.D. of
Boyle, App. C (FY-1978 data published on 12/31/79). The only revenue data in the record before
the CRT in 1978 was published 1976 data, not 1978 data. See PB Exh. 27X at Table 9. Public
Broadcasters so admitted in their Reply Findings of Fact and Conclusions of Law: “The Public
Broadcasters’ analysis begins with revenue information for the year 1976 (versus ASCAP’s
1978), since 1976 was the last year for which the CRT had data in establishing a fee.” PB Reply
PFFCL, Appendix A at 1.

Those 1976 data, found in PB Exh. 27X in the record, reflect aggregate Public
Broadcasters’ 1976 revenues of $412.1 million, $140 million less than the $552.3 million figure
relied upon by the Panel in applying the 1978 Trending Formula. (A copy of the relevant table
from PB Exh. 27X is appended hereto as Appendix B.) The Panel’s use of 1978 aggregate
revenues thus materially understates the “effective license rate” set by the CRT in 1978.

To explain, in trending forward for revenue growth, the Panel implicitly assumed
that the CRT had sanctioned the use of a particular fraction of revenues as an appropriate license
fee. Based on 1978 data, that percentage, or “effective license rate,” would have been .22% of

Public Broadcasters’ revenues ($1.25 million divided by $552.3 million equals .22% of
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revenues).” (Report at 25-26, 31). Ifthe 1978 Fee is stated as a percentage of Public
Broadcasters’ aggregate 1976 revenues (as it should), the correct rate is .303% of aggregate
annual revenues ($1.25 million divided by $412 million). To be methodologically consistent, if
the Librarian otherwise adopts the Panel’s 1978 Trending Formula, the Librarian should use
.303% as the effective rate applied against Public Broadcasters’ 1996 revenues, not the .22% rate
erroneously relied upon by the Panel. If no other changes are made to the fee, this application has
the effect of raising ASCAP’s annual fee to approximately $4.4 million annually. See Point I(5),
infra at 20.

The Panel’s only substantive explanation for its reliance upon 1978 revenues in
creating an “effective rate,” rather than the 1976 revenues actually available to the CRT, was that
“use of 1976 total revenues on our formula would yield higher license fees for 1996 because the
growth in revenues would be higher.” (Report at 31 (emphasis in original)). There is no basis in
the record for making a material adjustment in favor of Public Broadcasters merely because the
fee generated by the formula might be “too high.” Such an adjustment is inconsistent with the
Panel’s findings that “the change in Public Broadcasters’ revenues is the best indication of
relevant changed circumstances which require an adjustment of the chosen benchmark.” (Report
at 27). As noted below at page 14, the Panel’s decision must be grounded in the record evidence
and its findings must be applied in a consistent manner. Here, Public Broadcasters are neither

entitled to, nor require, any subsidies from the Panel in the form of arbitrary adjustments to a

?  Although, as in this proceeding, “Public Broadcasters” in 1978 consisted of hundreds of
television and radio stations in the U.S., the stations reported their finances as a group. The

(continued...)
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supposedly neutral formula at the expense of ASCAP’s members. The Copyright Act prohibits
subsidization, as the Panel expressly found in its Report. (Report at 9); S. Rep. No. 94-473, 1

Sess. at 101 (1975) (ASCAP Direct Exh. 4); HR. Rep. No. 94-1476 at 118 (1976) (ASCAP

Direct Exh. 5). Nor is there any basis for believing that Public Broadcasters are unable to pay
license fees based upon the application of 1976 revenue data to the formula, even assuming that
“ability to pay” was relevant under Section 118. The record is replete with evidence
demonstrating the ability of Public Broadcasters to absorb the substantially larger fee increases

proposed by ASCAP in its Direct Case. E.g., ASCAP PFFCL 113-115.

2. The Panel’s Exclusion of $122
Million of Public Broadcasters’
1996 Revenues Was Arbitrary

In conducting its review of the changes in Public Broadcasters’ revenues since the
1978 CRT Decision, the Panel next attempted to ascertain the extent of Public Broadcasters’
“current” revenues. Because published data was not yet available for 1998 or 1997, the Panel relied
on published 1996 revenues as a surrogate for 1998. (Report at 30). (The portions of the 1996
revenue report actually relied upon the Panel, originally contained in ASCAP Exh. 31X, are
appended hereto as Appendix C). In its application of the 1978 Trending Formula, the Panel
applied its own 1978 effective license rate of .22% (instead of the CRT’s actual .303% rate) against

a “preliminary” 1996 revenue figure of $1,955,726,000 listed on page 6 of ASCAP Exh. 31X.

(...continued)

data presented to both the CRT in 1978 to the Panel in this proceeding was an aggregation of
the revenues generated by individual stations. See, e.g., PB Direct Exh. 4; PB Exh. 27X.
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The quoted revenue figure, however, does not include all of Public Broadcasters’
1996 revenues. Later in the same Exhibit relied upon by the Panel, Public Broadcasters disclose
that they had $122,050,000 in “ancillary revenues” in 1996, in addition to the $1,955,726,000 in
“preliminary” 1996 revenues. (See Appendix C at 13). These “ancillary revenues” are comprised
largely of the sale of public broadcasting merchandise such as videos, audiotapes, toys and books.
The Panel recognized that this revenue existed in 1996 but arbitrarily and, without explanation,
excluded it from the 1978 Trending Formula. (Report at 30). This unexplained exclusion of over
$122 million is clearly material and manifestly arbitrary -- it understates the overall change in
Public Broadcasters’ revenues and lowers ASCAP’s fee by approximately $205,000 annually.

See Point I(5), infra at 20.

The stated reason for the Panel’s use of gross revenues in the first instance was
that “gross” revenues are the best indication of “the true increase in Public Broadcasters’ ability
to pay license fees.” (Report at 30). The existence of over $122 million in additional “gross”
revenues in Public Broadcasters’ coffers impacts on their “ability to pay.”* If the Librarian agrees

with the Panel that the change in Public Broadcasters’ financial resources is relevant, all gross

In its proposed methodology described in Section II infra, ASCAP also excluded all ancillary
income from its commercial fee calculation. That exclusion, however, was based on the fact
that, in licensing commercial broadcasters, revenues subject to ASCAP’s license fee do not
include the equivalent of ancillary income. If the issue is one of Public Broadcasters’ “ability
to pay,” as opposed to what commercial broadcasters pay to ASCAP, the income must be
included to be internally consistent.

That such revenues are not factored into Public Broadcasters’ published revenue statements
is irrelevant — the determination of reasonable fees under Section 118 should not be dictated
by accounting decisions as to where and how certain categories of revenues will be reported
for the purpose of Congressional appropriations. See ASCAP PFFCL 39-40.
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revenues, including ancillary revenue, should be factored into the 1978 Trending Formula. That
inclusion would be consistent with the Panel’s finding that “total revenues” reflect the “true
increase” in ability to pay. (Report at 30). The Librarian should therefore substitute total 1996
revenues of $2,077,776,000 for the partial 1996 revenues of $1,955,726,000 inexplicably used by

the Panel in its application of the 1978 Trending Formula.

3. The Panel’s Failure to Follow the 1978 CRT
Decision and Provide for Interim Adjustments
to the Fee to Account for Potential Changes in
Public Broadcasters’ Revenues or Inflation Was Arbitrary

Because the ASCAP fee awarded by the Panel was ultimately derived from 1996
revenue data, not 1998 data, the resulting fee is more realistically described as a “1996 fee.”
Obviously, a “1996 fee” does not necessarily represent a fair market valuation of ASCAP’s repertory
for the period 1998 through 2002. As it stands, the ASCAP fee does not capture any of Public
Broadcasters’ actual and anticipated revenue increases since 1996, nor is there any protection for
ASCAP against inflation — a factor for which the CRT explicitly accounted in 1978. As the Panel
stated, “we make no adjustment for revenue increases since 1996, nor for revenue increases which
shall likely occur throughout the statutory license period. Though too speculative to quantify, Public
Broadcasters appear poised for substantial revenue increases.” (Report at 30).

Even assuming that such increases are “speculative” (there was certainly substantial
evidence that radical increases are expected), the Panel should have allowed for interim adjustments
to the ASCAP fee. For example, the Panel could have stated the award as a “rate.” Given the
foregoing discussion in Points 1 and 2, the adjusted ASCAP award could be stated as “.303% of
Public Broadcasters’ total aggregate annual revenues, including ancillary income.” That rate could

then be applied against Public Broadcasters’ 1998, 1999, 2000, 2001 and 2002 revenues to generate
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annual license fees. This “rate” approach is similar to the manner in which ASCAP currently

licenses many of its commercial users. See, e.g., ASCAP Direct Exh. 20.

In the 1978 CRT Decision, the CRT also recognized the shortcomings of the “do
nothing” approach adopted by the Panel here. There, rather than adopting a rate for the entire
five-year term of the regulations, the CRT imposed interim C.P.1. adjustments: “The CRT
believes it would be unfair to copyright owners if the schedule did not make some provision for
changes in the cost of living [over the term of the regulations.]” 1978 CRT Decision, App. A at
25070. Interim cost of living adjustments are traditionally a part of Section 118 regulations. See

1992 Adjustment of the Public Broadcasting Royalty Rates and Terms, 57 Fed. Reg. 60954,

60957 (Dec. 22, 1992); Noncommercial Educational Broadcasting Compulsory License: Final

Rule, 63 Fed. Reg. 2142, 2145 (Jan. 6, 1998) (current regulations for college and university

stations) (updating 37 C.F.R. § 253.10, entitled Cost of Living Adjustment); see also Cost of

Living Adjustment for Performance of Musical Compositions by Colleges and Universities, 60

Fed. Reg. 61654 (Dec. 1, 1995); Cost of Living Adjustment for Performance of Musical

Compositions by Colleges and Universities, 61 Fed. Reg. 60613 (Nov. 29, 1996).

Here, the Panel acted in a patently contradictory fashion when 1t afforded
precedential value to the amount of the 1978 Fee but failed to incorporate the C.P.1. adjustments
which were an integral part thereof. The Panel also acted arbitrarily when it failed to offer any
justification for its omission of C.P.1. adjustments either to translate the 1996 fee into “1998
dollars” or to account for inflation over the term of the regulations. As recently stated by the
Librarian, a CARP’s actions will be deemed “arbitrary” if it deviates from CARP and CRT

precedent without a rational basts for doing so:

-10-
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In such matters where the Panel failed to discuss any relevant case law or past pre-
cedent construing the statutory objective before rendering its determination, the
Register finds the Panel acted in an arbitrary manner. The finding is based on the
Panel’s failure to consider CRT precedent and to provide a rational basis for its
departure from prior proceedings construing the same statutory objective. See
Pontchartrain Broad. v. FCC, 15 F.3d 183, 185 (D.C. Cir. 1994) (“an unexplained
departure from Commission precedent would have to be overturned as arbitrary
and capricious”).

Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings,

96-5 CARP DSTRA, 63 Fed. Reg. 25394, 25406 (1998) (“1998 CARP-DSTRA Decision™). As

further noted by the Librarian, “while no Panel need slavishly adhere to the past practices of the

CRT, it must articulate a reasoned explanation for its deviation from past precedent. Otherwise

its actions may be construed as arbitrary and contrary to law.” Id. at 25402 (emphasis added).

In the absence of an explanation from the Panel as to why it omitted C.P.IL
adjustments integral to the 1978 Fee, the Librarian must “carry over” the practice of making
interim adjustments. Should the Librarian agree, the current regulations found at 37 CF.R. §
253.10, can serve as a framework for such adjustments. Alternatively, the Librarian could convert
the adjusted award into a fraction of future revenues (0.303%) which would create an inherent

hedge against inflation. (Report at 28).

-11-
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4. The Panel’s Downward Adjustment of ASCAP’s
Fee Based on Music Use Is Not Supported by the
Record, the 1978 CRT Decision or Section 118

As the final step in the application of its formula, the Panel adjusted ASCAP’s fee
downward by 25% to account for what the Panel perceived as a decrease in ASCAP’s “share” of
the music performed by Public Broadcasters since 1978. That “determination” is erroneous and

arbitrary as a matter of law and the record.

(a) The Panel’s dependence on music “share” is irrelevant and unsupported by

Section 118. There was no dispute before the Panel that the purpose of Section 118 is to com-
pensate ASCAP’s members, among others, for the use of their music by Public Broadcasters. For
example, the Senate Judiciary Committee stated in its 1975 report,

The compulsory license is intended to ease public broadcasting’s transition from its
previous “not for profit” exemption under the copyright law. As such, this provi-
sion does not constitute a subsidy of public broadcasting by the copyright proprie-
tors since the amendment requires the payment of copyright royalties reflecting the
fair value of the materials used.

S. Rep. No. 94-473, 94th Cong. 1st Sess. 101 (1975) (ASCAP Direct Exh. 4) (emphasis added).

The basic principle is that if Public Broadcasters do not “use” ASCAP music in their broadcasts,
Public Broadcasters do not need an ASCARP license.
What the Panel overlooked in relying on an analysis of “music share” is that music
“share” data does not necessarily have any correlation to actual music use. Obviously, 60% of 1
million performances of music represents more “total performances” of music than 80% of 1,000
performances. If adjustments are to be made for perceived changes in music “mix,” one must
first look at actual music performances. The Panel’s reliance on “music share” merely begs the

question: “share” of what?

-12-
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In relying on share data, the Panel also assumed that all music is fungible, and that
the repertories of ASCAP and BMI are completely interchangeable as far as Public Broadcasters,
as music users, are concerned. Thus, the Panel was able to assign the same “value” to the two
repertories and divide the total “value” by the two organizations’ respective music shares. That
methodology is not, however, supported by Section 118.° In adopting Section 118 Congress
explicitly rejected the “royalty pool” model that is the hallmark of Sections 111 and 119 of the

Copyright Act. W.D. of Baumgarten. 15-16, ASCAP Direct Exhs. 4, 6; Tr. 441-43. Rather the

structure of Section 118 reflects Congress’ intent that each copyright society would receive an
individualized valuation of its repertory. Ibid.

(b) It was improper for the Panel to “presume” that Public Broadcasters’ rate

of overall music use has been static since 1978. One of the vagaries of the proceedings before

the Panel was that, even though there were voluminous exhibits and testimony in the record as to
Public Broadcasters’ music use, there was no data as to public performances of music (ASCAP
or otherwise) prior to 1992. See ASCAP PFFCL 116-17; PB PFFCL 48-51; BMI PFFCL 47-
50. In the Report, the Panel found this to be a fact, yet it inexplicably premised its entire music
use adjustment solely on a presumption of static music use prior to 1992: “Given the dearth of

empirical, or even anecdotal, evidence to the contrary, it is reasonable to presume that overall

Nor is the Panel’s “lumping” assumption supported in the record. First, all of the prior
negotiations between ASCAP, BMI and Public Broadcasters, as well as all other copyright
owners subject to Section 118, were conducted separately, evidencing the fact that Public
Broadcasters and other users have traditionally treated ASCAP and BMI as distinct vendors.
ASCAP PFFCL 131-32. Second, ASCAP and BMI compete with each other, have entirely
different repertories and different ways of measuring, valuing and compensating for the public

(continued...)

-13-
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music usage by Public Broadcasters has remained substantially constant since 1978.” (Report at
32).

Such an arbitrary “presumption” has no place in a Section 118 proceeding.
Section 118 requires that any determination of the Panel be made “on the basis of a fully
documented record, prior decisions of the CRT, prior copyright arbitration panel determinations,
and rulings of the Librarian of Congress under Section 801(c).” 17 U.S.C. § 802(c), see also 17
U.S.C. § 802() (decisions of CARPs subject to review by Librarian after “full examination of the
record created in the arbitration proceeding™); 37 C.F.R. § 251.49(b) (transcript of testimony,
exhibits, papers and requests filed in proceeding constitute the official record). As the D.C.

Circuit explained in Nat’l Assoc. of Broadcasters v. Librarian of Congress, No. 96-1449 (D.C.

Cir. June 26, 1998), “if the Panel’s proposed award is patently arbitrary or plainly contravenes

another provision of Title 17, the Librarian’s decision to approve the award without modification

would constitute ‘act[ing] in an arbitrary manner’ as well.” The Court also stated that the

Librarian would “plainly act” in an arbitrary manner, “if, without explanation or adjustment, [the

Librarian] adopted an award proposed by the Panel that was not supported by any evidence or

that was based on evidence which could not reasonably be interpreted to support the award.”

The lack of evidence of any change in total music use certainly is not a basis for

the Panel’s factual finding that no change in music use occurred. If there is no evidence to

support an adjustment, the adjustment cannot be made, no matter how relevant it might be. See

(...continued)

performances of their members’ music. Tr. 3264. The Panel apparently took neither of these
considerations seriously when it treated the two repertories as identical products.

-14-
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In Re Adjustment for the Satellite Carrier Compulsory License, Docket No. 96-3 CARP-SRA, 62

Fed. Reg. 5742 (October 28, 1997) (“1998 CARP Satellite Decision”).

(c) The record belies the Panel’s arbitrary finding that music use has been

“static” since 1978. Leaving aside the impropriety of the Panel’s presumption that overall music
use has remained static since 1978, the presumption is plainly wrong. The Panel was presented
with voluminous television music use data for the years 1992 through 1996. Ultimately, the
Panel accepted Public Broadcasters’ data as being the most éomprehensible. (Report at 31-32).
That data, sponsored by Dr. Adam Jaffe, presented information regarding the public television
stations’ music use measured in terms of “minutes of music per hour” and “cues of music per
hour.” In his review of that data, Dr. Jaffe opined that the rate of Public Broadcasters’ perform-
ance of music on television did not change substantially between 1992 and 1996. PB PFFCL 51-
54. From this observation, and the lack of any data prior to 1992, the Panel concluded that
overall music use on public television stations could not have changed substantially since 1978.
(Report at 32).

In so concluding, the Panel failed to consider the indisputable fact that the number
of Public Broadcasters’ broadcast hours (i.e., the amount of time during which Public
Broadcasters could perform ASCAP’s music) has more than doubled since 1978. Attached
hereto as Appendix D is a portion of PB Direct Exh. 3. That Exhibit, and others in the record,
demonstrate two facts: (1) the number of public television stations has also grown significantly
since 1978 and (2) the amount of annual “air time” per public television station has grown
significantly since 1978. For example, in 1976 there were 253 public television stations which
averaged 4542 hours of broadcasts annually. PB Exh. 27X, Table 3. By 1978, total television
broadcasts hours had grown to 1.3 million hours per year. PB Direct Exh. 3. By 1994, when

-15-
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Appendix D was released, there were 353 stations averaging nearly 6,500 hours of broadcasts
annually. In sum, while there were approximately 1.1 million public television broadcast hours in
1976, there were 2.3 million broadcast hours in 1994.

When evaluating changes in rates of performances of music per hour since 1978, as
the Panel did, this growth in broadcast hours must be factored into the analysis. For example, Dr.
Jaffe reported that, in 1994, public television stations averaged 18.16 minutes of music per hour.
W.D. of Jaffe, “Data Underlying Figures 5 and 6.” Given that Public Broadcasters were on the air
for 2.3 million hours in 1994, they must have performed 41.2 million minutes of music that year
(18.16 x 2.3 million). Further, according to the share data accepted by the Panel, about 60% of
that music, or 25.0 million minutes, would have been ASCAP music.

Looking back to 1978, if the existing public broadcasting stations played music at
or about the 1994 rate of 18.16 minutes per hour, they would have performed 20.0 million
minutes of music in their 1.1 million broadcast hours (18.16 x 1.1 million). If ASCAP had an
80% share of those 20.0 million minutes in 1978, 16.0 million minutes would have been ASCAP
music. Thus, even if ASCAP’s “share” of total music minutes dropped 25% between 1978 and
1996, the gross amount of ASCAP music performed by Public Broadcasters rose by more than

150% (from 16 million minutes in 1978 to 25 million minutes in 1994).6 Because, as noted

ASCAP is not advocating here for a 150% upward music use adjustment to its fee. As ASCAP
repeatedly noted to the Panel, there is no evidence in the record from which to make a reasoned
finding about music use in 1978 one way or the other. ASCAP PFFCL 116 n.6, 152; W.D. of
Boyle 11. In making its inappropriate finding, the Panel clearly misunderstood ASCAP’s
statement that “the trended fee assumes that music use on the Stations did not change
substantially from 1978 to 1990 and there is no evidence in the record to contradict that
assumption.” (Report at 33 (citing ASCAP PFFCL 116 n.6)). In context, the statement clearly

(continued...)
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above, the purpose of Section 118 is to compensate copyright owners for actual performances of
their music, the Panel was clearly erroneous in reducing compensation to ASCAP’s members
based on an untested assumption of diminished performances since 1978.

(d)  Even assuming that “music share” is relevant, there is insufficient record evidence

to support the Panel’s inferential findings regarding such shares. Even if one were to conclude that

“changes in music share” rather than “changes in total music use” is an appropriate consideration, the
evidence does not support the Panel’s factual finding that ASCAP’s share of all music performed by
Public Broadcasters has dropped 25% since 1978. (Report at 32).
The only “music share” data before the Panel concerned ASCAP and BMI’s
respective shares of performances on public television between 1992 and 1996. There was no
direct evidence in the record for television shares prior to 1992. The Panel’s “inferences” as to
what the respective music shares might have been on public television in 1978 is obviously pure
speculation. (Report at 33). In a nutshell, the Panel found that, because ASCAP had negotiated a
fee of approximately four times that of BMI in 1982 (the Panel is unclear in its findings, citing
first that the negotiations occurred in 1981 and then citing 1982 as the appropriate year),
ASCAP’s music share must have been 80% in 1982. The Panel made this finding despite
ASCAP’s direct evidence, noted below, that ASCAP had not negotiated in this fashion. From

that misassumption, the Panel infers that the same music share must have prevailed four years

(...continued)

refers to a conservative estimate of the total number of ASCAP performances, not the total of
ASCAP, BMI and SESAC performances. As noted above, the total number of all music
performances must have risen since 1978 due to increased broadcast hours. Moreover, ASCAP
does not sanction “music minutes” or “share data” as appropriate yardsticks of “value.” The

(continued...)
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earlier in 1978. (Report at 33). To “test” its assumption, the Panel then examined the 1978 CRT
Decision and concluded that the CRT must have been aware of “music shares” when it set a fee
for ASCAP, despite the CRT’s explicit statement that it had not used BMI data in setting
ASCAP’s fees. Regardless, the Panel concluded that the CRT could not have meant what it said.
(Report at 33). The Librarian should not affirm this sort of circular logic, nor the Panel’s obvious
disregard of the 1978 CRT Decision and the factual record in this proceeding.

(e) There is no data whatsoever in the record as to “music share” on public radio

broadcasts for any year. Finally, the only “music share” data before the Panel concerned

programming on public television stations. The Panel explicitly acknowledged the absence of any
“music share” data regarding public radio broadcasts. (Report at 32). The absence of radio data is
significant, considering that there are currently over 700 public radio stations airing programming
containing substantial amounts of ASCAP music. For example, there is undisputed evidence in the
record that approximately three quarters of the public radio stations in this proceeding perform
music substantially all of the time. ASCAP PFFCL 100-101. Moreover, ASCAP presented
uncontradicted evidence showing that these public radio stations play “gargantuan” amounts of
ASCAP music. ASCAP PFFCL 92, 100-104. On the other hand, there was no data regarding the
amount of the BMI music played on public radio stations — BMI estimated that less than a third of
all public radio broadcasts contain any BMI music at all. BMI PFFCL 54-55.

In a footnote, the Panel attempted to “finesse” the lack of radio data by finding

that purported music shares on television could be used as a “proxy” for radio. (Report at 32

(...continued)
foregoing example is merely used to show that if one attempts to compare 1978 data with data

(continued...)
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n.42). That finding (that the mix of music in public television broadcasts is exactly the same as
that in public radio broadcasts) was not based on any study or evaluation of data in the record.
Rather, the Panel merely noted that the parties had “historically” used television music data as a
surrogate for radio data when negotiating prior license fees. Methodologically, the Panel’s
reliance on that convenience in the absence of real data is plainly arbitrary. The Panel found in an
extended discussion that the actual fees agreed to in prior licenses were not an appropriate
precedent for the current fees. (Report at 20-23). There is no rational basis then for affording
precedential value to the manner in which the parties arrived at those fees. If television data was
used as a proxy for radio in order to set non-precedential fees, the parties’ use of surrogate data is
equally non-precedential.

Further, contrary to the Panel’s observation, there was no probative evidence to
support a finding that ASCAP had ever acquiesced to the use of television data as a proxy for
radio. The only evidence arguably supporting the Panel’s comment was a statement by the former
general counsel from PBS that “all” parties had relied on PBS music share data in prior negoti-

ations. W.D. of Jameson at 5. However, those witnesses with personal knowledge of ASCAP’s

position in those negotiations, Dr. Peter Boyle and Mr. Hal David, each denied that music use
data was ever relied upon by ASCAP in agreeing to prior fees. Both testified without challenge
that ASCAP had agreed to fees with Public Broadcasters in 1982, 1987 and 1992 on the basis
that the fees represented the 1978 Fee adjusted for inflation, and were in any event “not to be

precedential” (as is stated in the licenses at PB Direct Exhs. 11, 12, 13). ASCAP’s decision to

(...continued)

from the 1990’s, one must factor in the doubling of broadcast hours.
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accept those fees had nothing to do with music use data or a deliberate assessment of Public
Broadcasters’ use of ASCAP music on television or radio. ASCAP PFFCL 122-33. In light of
the foregoing, the Panel lacked a reasonable basis in the evidence to conclude that data on
television music share could properly serve as a proxy for radio. Its music share adjustment is

therefore patently arbitrary.

5. The Effect of the Proposed Corrections
On the Total Fee To Be Paid to ASCAP

In sum, in order to avoid an arbitrary application of the 1978 Trending Formula,
the Librarian should at a minimum make the following adjustments: (1) substitute 1976 revenue
data for 1978 revenue data; (2) substitute aggregate 1996 revenues, including “ancillary income,”
for partial 1996 revenues; (3) allow for C.P.I. adjustments both between 1996 and 1998 and over
the term of the license; and (4) delete any music use adjustment. As a result of the foregoing, the

1978 Trending Formula should be calculated as follows:

1978 FEE x  TOTAL PB 1996 REVENUES + INFLATION ADJUSTMENT = ASCAP
TOTAL PB 1976 REVENUES ANNUAL
FEE

Using the data supplied in the foregoing four Points, the 1978 Trending Formula would yield an
annual ASCAP fee of $6,302,400, again subject to C.P.I. adjustments. That calculation is as

follows:

$1,250.000 x  $2.077.776.000 = $6,302,400
$ 412,100,000
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In the alternative, the Librarian could state ASCAP’s fee as “0.303% of Public Broadcasters’ total

1998, 1999, 2000, 2001 and 2002 revenues, including ancillary income.”
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IL.

SHOULD THE LIBRARIAN REJECT THE PANEL’S USE OF
THE 1978 TRENDING FORMULA, THE LIBRARIAN
SHOULD ADOPT ASCAP’S PROPOSAL, RELYING ON
COMMERCIAL LICENSE FEES AS A BENCHMARK

In adopting the 1978 Trending Formula (which compares the current group of Public
Broadcasters to public broadcasters operating in the 1970s), the Panel has departed substantially
from rate-setting methods established in recent compulsory license proceedings. The paradigm for
setting rates in these proceedings has been an evaluation of what comparable users pay in current
markets, not what users paid twenty years ago. As recently stated by the Librarian,

A benchmark is a marketplace point of reference, and as such, it need not be per-
fect in order to be considered in a rate-setting proceeding. In the 1988 rate adjust-
ment proceeding for coin-operated phonorecord players, the Tribunal considered
different marketplace models and found that each analogy had distinguishing
characteristics, but nevertheless considered them in conjunction with the record
evidence and that statutory objectives. 1980 Adjustment of the Royalty Rate for
Coin Operated Phonorecord Players, 46 FR 884, 888 (1981) (“While acknowl-
edging that our rate cannot be directly linked to marketplace parallels, we find that
they serve as an appropriate benchmark to be weighed together with the entire
record and the statutory criteria”).

1998 CARP-DSTRA Decision, 63 Fed. Reg. at 25404. In ultimately upholding the Tribunal’s

ruling in the 1980 jukebox proceeding, the Court of Appeals for the Seventh Circuit stated,

We think that the Tribunal could properly take cognizance of the marketplace
analogies while appraising them to reflect the differences in both the respective
markets (e.g., with respect to volume and industry structure) and the regulatory
environment. It is quite appropriate and normal in this administrative rate deter-
mination process to find distinguishing features among various analogous situa-
tions affecting the weight and appropriate thrust of evidence rather than its admis-
sibility. No authority cited by AMOA would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate analogies have been repeatedly
endorsed as appropriate ratemaking devices.

Amusement and Music Operators Ass’n v. Copyright Royalty Tribunal, 676 F.2d 1144, 1157 (7"

Cir.)(emphasis added), cert. denied, 459 U.S. 907 (1982 (“AMOA”); see also San Antonio v.
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United States, 631 F.2d 831, 836-37 (D.C. Cir. 1980), clarified, 655 F.2d 1341 (D.C. Cir. 1981),

Burlington Northern, Inc. v. United States, 555 F.2d 637, 641-643 (8™ Cir. 1977); InRe

Determination of the Distribution of the 1991 Cable Royalties in the Music Category, Docket No.

94-CARP-CD 90-92, 63 Fed. Reg. 20428 (April 24, 1998).

In accordance with these precedents, the rate-setting methodologies proposed by both
ASCAP and BMI in this proceeding focused on what commercial television and radio broadcasters
are presently willing to pay for access to their repertories.” (Report at 23-24). ASCAP’s
methodology, summarized at ASCAP PFFCL 111, applies current commercial television and radio
license rates to a fraction of Public Broadcasters’ total revenues and then adjusts the resulting fees for
music use differences between the two groups. The proposed fees, set forth at ASCAP PFFCL 112,
ultimately represent approximately 65% of what a comparable group of commercial broadcasters
would pay to ASCAP for the use of its members’ music. ASCAP PFFCL _115.

ASCAP’s reliance on the comparability of public and commercial broadcasters is

fully grounded in substantial evidence. Whatever differences may have existed in 1978 between a

Similarly, in a recent CARP rate proceeding, PBS proposed that what commercial cable oper-
ators and satellite carriers paid for “basic cable network” programming -- i.e., programming
similar to that carried on distant signals retransmitted under Section 119 -- should serve as a
benchmark for fees payable to public broadcasters under 17 U.S.C. § 119. The CARP even-
tually adopted that commercial benchmark. See 1998 CARP Satellite Decision, 62 Fed. Reg.
at 55748-49. Other compulsory license rate-settings have been based on commercial
analogies similar to that drawn by ASCAP and BMI here. See, e.g., AMOA, 676 F.2d at
1155-56 (jukebox royalties based on analogies to what restaurants and taverns paid, what
background music providers paid and what foreign jukebox owners paid); Nat’] Cable
Television Ass’n v. Copyright Royalty Tribunal, 724 F.2d 176, 184 (D.C. Cir. 1983) (cable
operator royalties based on marketplace analogy to what commercial broadcasters paid, even
though cable operators “do not rely on advertising”).
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fledgling public broadcasting industry and the commercial broadcasters then have substantially
eroded in the passage of twenty years. The undisputed evidence shows:

o The total number of Public Broadcasters has grown from 452 in 1978 to 1059 in
1997. ASCAP PFFCL 36. The public television stations now reach 99% of
American homes, as opposed to 80% in 1978. Id. The public radio stations now
reach 92% of American homes, as opposed to fewer than 60% in 1978. Id.

o In 1978, Public Broadcasters earned no “entrepreneurial” or “ancillary
income.” Beginning in the 1990’s, Public Broadcasters, like their commercial
counterparts, began focusing on new revenue sources. By 1996, Public
Broadcasters had raised over $120 million in ancillary income through aggres-
sive product marketing and new strategic alliances with commercial media
enterprises. Such income is expected to increase substantially in the next few
years. ASCAP Exh 31X at 13.

o Since 1978, the focus of Public Broadcasters’ broadcast operations has shifted
from generating federal, state and local appropriations towards developing
income from the sale of commercial spots to businesses and the sale of mem-
bership subscriptions to viewers. Public Broadcasters refer to these latter forms
of revenues as “audience-sensitive income.” ASCAP PFFCL 38-39, 49-50.

o In an attempt to garner more “audience-sensitive” income, Public Broadcasters
now tailor the content of their programming to attract increasing audiences. Id. at
66-72. For example, during semi-annual “pledge drives” Public Broadcasters
deliberately alter their normal programming to air music-related programming such
as The Three Tenors, Riverdance and Les Miserables — all containing ASCAP
music. This relatively new pledge programming strategy is specifically intended to
increase “audience subscription” revenues. Id. at 67-68, 84, 98-100.

o Public Broadcasters also tailor the content of their regular broadcasts to attract and
keep corporate sponsors. In that regard, Public Broadcasters have eased restrictions
on commercial underwriting in a manner not dissimilar from commercial sponsor-
ships. Id. at 66-72.

o Due to this marked shift in programming focus, Public Broadcasters’
“audience-sensitive income” has grown significantly since the 1978 CRT
Decision. As of 1978, Public Broadcasters had raised only $173 million
through their broadcast-related activities. W.D. of Boyle App. C. By 1996,
approximately $1.10 billion or over 52% of Public Broadcasters’ total aggre-
gate revenues were raised from broadcast activities. ASCAP Exh. 31X at 6.

e Over the same period, due to the successes of cable television and shifts in
commercial broadcast television programming, Public Broadcasters are no
longer the only source of “live performances of television or ballet, regular
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presentations of quality drama, and direct live coverage of important public
proceedings,” as the CRT found in 1978. ASCAP PFFCL 69-72.

In evaluating the foregoing shifts, the Panel found that the “commercialization” of Public
Broadcasters “is patent to even a casual observer.” (Report at 24).

The existence of this particular finding in the Report reveals a fundamental
methodological error in the 1978 Trending Formula. Notwithstanding the “patent commercial-
ization” of Public Broadcasters, the formula fails to compensate ASCAP’s mémbers n any way
for the increasing importance of their music to Public Broadcasters’ broadcast revenue streams
since 1978. Rather, the 1978 Trending Formula effectively awards ASCAP the very same
percentage of Public Broadcasters’ revenues that the Panel assumed the CRT had awarded in
1978. The Panel made no attempt to incorporate a “commercialization” factor into the formula
which would shift the 1978 effective license rate towards the higher license rate currently paid by
commercial broadcasters. Such a shift is clearly warranted on the record.

To be sure, it is not ASCAP’s position that Public Broadcasters are mirror images
of commercial broadcasters or that they should currently pay what commercial television and
radio stations pay to ASCAP (well over $200 million per year). In its proposed methodology,
ASCAP specifically accounts for the differences in size and economic nature of the two groups of
broadcasters by focusing on Public Broadcasters’ “audience-sensitive income.” These broadcast-
related revenues, amounting to approximately $1.1 billion in 1996, are entirely dependent on the
content of Public Broadcasters’ programming. As such, they are the best measure of the value of
ASCAP’s music used in that programming. Gross or aggregate revenues, such as were used by

the Panel in the 1978 Trending Formula, are a more dubious measure of increased commer-
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cialism.® The Panel noted that the Public Broadcasters operate on a different economic model
than do commercial broadcasters, largely because a substantial portion of the Public Broadcasters’
gross revenues has traditionally been unrelated to broadcast activities. (Report at 23). The rise in
“audience-sensitive” income alone is the true measure of the “patent commercialization” of Public
Broadcasters’ programming since 1978.

In light of the foregoing, ASCAP maintains that its proposed annual licensing fees
of $4,612,000 for the public television stations and $3,370,000 for the public radio stations were
well within the “zone of reasonableness” to be determined by the Panel. The fees do “not ignor[e]
that it [is] public broadcasting” being licensed, nor do they compel “copyright owners [to] receive

... anincrement less [in] tribute to public broadcasting.” Tr. 447-48.

As ASCAP noted in its rate-setting proposal, gross or aggregate revenues can be an appro-
priate measure of value received by commercial broadcasters. Indeed, gross revenues have
traditionally been used as a means of approximating the value that a musical composition
from ASCAP’s repertory contributes to a commercial broadcaster’s broadcasts. That
“surrogate” function (“revenues” for “value”) works in the commercial setting precisely
because substantially all of a commercial broadcasters’ revenues are tied to their broadcasts.
(Report at 24). Thus, for example, ASCAP will traditionally receive a portion of a broad-
caster’s advertising revenue generated in a broadcast containing the performance of an
ASCAP composition. ASCAP PFFCL 12-14.
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II1.

THE PANEL ERRED IN ITS
ALLOCATION OF COSTS
AMONG THE PARTIES

At pages 38 and 39 of the Report, the Panel determined that ASCAP and BMI should
each should bear one-third of the costs of this proceeding and that PBS and NPR together should pay
the other one-third. For the following reasons, ASCAP requests that the Librarian set aside the
Panel’s cost allocation and instead apportion costs equally between copyright owners (ASCAP and
BMI) and copyright users (PBS and NPR) as ASCAP and BMI had proposed to the Panel.’ See
ASCAP’s Letter to the Panel, dated June 8, 1998.

Section 802(c) of Title 17 provides that “the parties to [rate] proceedings shall
bear the entire cost thereof in such manner and proportion as the arbitration panels shall direct.”

See also 37 C.F.R. § 251.54(a)(1)(same). Section 802(c) further requires the Panel to act on the
basis of precedent established by the CRT, other CARPs and the Librarian of Congress. Indeed,
as was noted above, a CARP is deemed to act arbitrarily if it departs from precedent without

articulating a rational basis for doing so.

Under Section 802(f), the Librarian must review the Panel’s entire report, including the
Panel’s allocation of costs among the parties which the Panel considered to be part and parcel
of its rate determination. See also In Re Distribution of 1990, 1991 and 1992 Cable
Royalties, 61 Fed. Reg. 55653, 66657 (Oct. 28, 1997) (In order to make recommendations to
Librarian, Register “must review the entire [CARP] report”). Indeed, in reviewing the
Panel’s decision in the cable distribution proceeding, the Librarian included a review of at
least one decision by the Panel that was collateral to and not a part of the Panel’s final deter-
mination. Id. at 66659-60 (reviewing the Panel’s Jan. 26, 1996 Order regarding Fox under
arbitrary or contrary to law standard).
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Since the replacement of the CRT with CARPs in 1993, there have been only two
other litigated compulsory rate proceedings. In both, copyright owners and users proposed to share
arbitration costs equally and, in exercising their statutory authority to allocate costs, the CARPs

divided the costs equally between owners and users. See Report of Panel in Re Rate Adjustment

for the Satellite Carrier Compulsory License, dated August 28, 1997, at 54 (seven copyright owners

groups/two copyright user groups); In Re Determination of Reasonable Rates and Terms for the

Digital Performance of Sound Recordings, Docket No. 96-5 CARP DSTRA (one copyright

owner/three copyright users). Despite the existence of these binding precedents, the Panel here
imposed two-thirds of the costs of this proceeding on copyright owners and one third on Public
Broadcasters. The Panel offered no rational basis for rejecting precedent and ordering copyright
owners to pay two-thirds of the costs of this proceeding. Contrafy to Section 802(e), the Panel did
not set forth any “facts” relevant to its fee determination, other than a vague reference to “the
totality of the circumstances, including the 1978 CRT decision, the history of negotiations between
the parties, and the manner in which the parties proceeded herein.” (Report at 39).

There is, however, nothing in the CRT’s 1978 determination that could support
the Panel’s cost allocation. As the Copyright Office noted in its May 9, 1994 Federal Register
notice, prior to passage of the 1993 CRT Reform Act, no party bore the costs of CRT rate -
proceedings. 59 Fed. Reg. 23964, 23977 (May 9, 1994). CRT costs were borne fully by the
Office. Thus, the CRT was never faced with the issue of cost allocation. The “negotiating history
of the parties” also fails to support the Panel’s fee allocation. At all times during the license
negotiations (which have taken place since 1978) there were four parties involved: (1) PBS and
(2) NPR on one hand, and (3) ASCAP and (4) BMI on the other. The record before the Panel
was that representatives of both PBS and NPR participated in each of the prior license
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negotiations with ASCAP and BMI; that both PBS and NPR were separate parties to each of
their agreements with ASCAP and BMI, and that both PBS and NPR separately executed each
license agreement on behalf of the individual stations represented by them. See PB Direct Exhs.
11at7,12at 7, 13 at 7, 14 at 9, 15 at 12, 16 at 10 (executed license agreements); PB Exh. 30X
(minutes of 1992 negotiations); Tr. 2686, 3423, 3566-3567. The evidence regarding the parties’
negotiating histories thus supports the equal cost allocation between copyright owners and users
proposed by ASCAP and BMLI, not the allocation determined by the Panel.

The record regarding “the manner in which the parties proceeded herein” does not
support the Panel’s determination that Public Broadcasters constitute “one party” for purposes of
cost allocation. PBS and NPR each filed separate notices of intent to participate in the
proceeding. PBS and NPR maintained that they constituted a single party merely because they
“presented a unitary case with common counsel, overlapping evidence and witnesses, and a
combined fee proposal.” While ASCAP and BMI did not present a joint case, their evidence
overlapped as well and each proposed a benchmark based on the license fees paid by commercial
broadcasters. NPR and PBS were each represented by separate record counsel as well, as evi-
denced by the myriad pleadings filed in this proceeding on their behalf. In any case, any decision
by the Panel to award costs based on the simple use of “common counsel” or “common experts”
clearly would be arbitrary.

Public policy also demands fairness in cost allocation, as the Librarian has
previously recognized. In initially adopting 37 C.F.R. § 251.54(a)(1), the Librarian rejected the
NCTA'’s claim that the NCTA should be exempt from costs in any rate proceeding it did not
initiate, and held: “The effect of putting the costs on the petitioner would be to make petitioners
pay a high price for the periodic rate reviews that are already scheduled and contemplated by
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Congress.” 59 Fed. Reg. at 23977-78. The Librarian further opined that because rate reviews are
a matter of public interest, “the burden [of costs] should be shared by both the owners and users.”
Id. at 23978.

In the Office’s own words, it would be a “high price” to force copyright owners in
this proceeding to bear a disproportionate burden of the arbitration costs. This is particularly true
when voluntary negotiations fail and copyright owners such as those represented by ASCAP have
no choice but to engage in a Congressionally-mandated rate proceeding. Fairness dictates an
equal division of costs, which is consistent with prior precedent and which imposes equal burdens

of the proceeding on copyright owners and users.
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CONCLUSION

For the foregoing reasons, ASCAP respectfully requests that the Librarian:

(a) make the modifications requested in Section I above;

(b) ifit rejects the method used by the Panel, adopt the method of determining
fees for ASCAP set forth in Section II above; and

(c) in any event reallocate the costs assessed by the Panel equally between

copyright users and owners.

Dated: New York, New York
August 5, 1998

/I.ﬁ fed Koenigsberg, Esq.
hilip H. Schaeffer, Esq.
J. Christopher Shore, Esq.
Sam Mosenkis, Esq.
WHITE & CASE LLP
1155 Avenue of the Americas
New York, New York 10036-2787
(212) 819-8200

Beverly A. Willett, Esq.
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One Lincoln Plaza, Sixth Floor
New York, New York 10023
(212) 621-6289

Joan M. McGivern, Esq.
ASCAP

One Lincoln Plaza, Sixth Floor
New York, New York 10023
(212) 621-6204

Attorneys for ASCAP
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Yitlo 37~Patenls, Trademarks and
Copyrighils

JAPTER Hl—COPYRIGHT ROYALTY
$ TRIBUNAL

PARY 304—USE OF CERTAIN COPY.
RIGHTED V/ORKS IM CONNECTION
WITH NONCOMMERCIAL BROAD.
CASTING

Torms ond Rates of Royally
Payments

AGENCY: Copyright Royalty Tribu.
nal (CRT).

ACTJION: Final rule,

SUMMARY: Copyricht Royalty Tri.
bunal adopts rule establishing the
terms and rates of royaily payments
for the use of published nondramatic
musical works and published pictorial,
graphic, and sculptural works by
public broadeasting entities as ye-
quired by 17 U.S.C. 118(b), The rule
also establishes procedures by which
copyright owners may rccelve reason-
able notice of the use of their works,
and for the keeping by public broad-
casting entitles of records of such use,

EFFECTIVE DATE: June 8, 1978,

FOR FURTHER INFORMATION
CONTACT: :

Thomas C. Brennan, Chalrman,
Co_?.yéxl-l’szgwt Royalty. Tribunal, 202-

+

. <PLEMENTARY INFORMATION:
17 US.C. 118(b) provides that the
Copyright Royalty Tribunal (CRT)
ghall publish a notice in the Feperar
RecisTer 0f the Inftiation of procecd-
ings for the determination of reason.
able terms and rates of royaliy pay-
ments for the vse of pudlished nondra-
matic musical works and published
pictorial, graphic and sculptural works
by public broadcasting entitles. It {s
further provided that such rates and
terms shall be adopted and published
in the FrbrraL RECISTER not later
than six months after the date of the
notfce. The required notice was pub.
lished in the FeperaL Rrcisten of De-
cember 8, 31977 (42 FR 62010).

17 U.S.C. 118(b} also requircs the
CRT to adopt regulations by which
copyrighl owners may recelve reason-
able noticc of the use of thelr works
and for the kecping by public broad.
casting entitics of records of such uses.
Notlce of the proposed rulemaking
wos published in the FrueraL RecisTer
of Deeember 8. 19917 (42 FR G2019),

The CRT conducted public hearines
Lo reecive testimony on the establishe
ment of rates and terms of royalty
payments, and ihe repulations ye.
qQuircd by 17 U.8.C, 118(b), an March
7, 8, 9, 13, 14, 15, and April 6, 1878. In

=Y

v

RULES AND REGULATIONS

additlon to the material presented at
thicse hearings, the CRT received addis
tional wrilten statements and dogu-
mentary evidence submitted in accord-
snce with the rules of the CRT. The
CRT met in public session on May 4
and 31, and June § and & to consider
these matlers, The schedule of rates
and terms of royally payments and
the regulations were adopted on June
6. 1978, .

17 U.S.C. 303(b) requires that every
“final determination” of the CRT
shall be published in the Feprran ReG-
ISYER ahd shall state *in detail the erl-

teria that the Tribuna! determined to -

be applicable to the particular pro-
ceeding, the various facts that ft found
relevant to Its determination in that
proceeding, and the specific reasons
Jor its determination.”

Before adopting the schedule of
rates, the CRT carefully reviewed the
legislative bhistory of 17 U.S.C, 118.
The CRT found the congressional
committee reports (S.R. 84473 and
H.R. 1476) to be particwlarly useful,
The Senate report states that section
118 “requires the payment of copy-
right royalties reflecting the {air value
of the materfals used.” The House
report states that Congress did "not
intend that owners of copyrighted ma-
terfal be required to subsidize public
broadcasting,” .

The CRT is required by the Jegisla.
tive history of section 118 to consider
the “general public interest in encour-
aging the growth and development of
public broadecasting.” The -record of
this proceeding contains considerable
data concerning the size and nature of
public broadcesting audiences, the
sources of public broadcasting fund.
ing, public broadeasting program prae-
tices, and the operational structure of
public broadcasting. The CRT exam-
ined gach of these factors in formulat.
ing the schedule of rates, The CRT s
satlsficd that the royalty payments re-
quired by the schedule will not have
any signiflcant impact upon the abllity
of noncommerelal broadcasting to pers
form its functions,

The CRT has been impressed by the
nature and quality of public broad-
casting programming. Public broad-
casting affords much of the American
publle Its only opportunity to watch
on {elevision live performances of
opcra or ballet. regular presentations
of qualily drama, and direct live cover.
age of important public proceedings,
The desire of milljons of Ameticans to
view such programs is not belng nde-
qualely served by commercial broad.
casting or cable television,

While awarce of the special contribu-
tion of public broadeasting to Amerl.
can life, the CRT has also been man-
dated by the Congress to consider the
publle intercst in “encouragement of
musical and artistic creation.” Many
authors, composers, other artists and
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copyright owners have made generous
contributions of talent and funds to
public broadeasting. Both the Copy-
right Act and equity require that they
now receive reasonable compensation
for the use of thelr works by publie
broadcasting,

The CRT. after study of section 118
and its legislative history, has concluad-
ed that it has wide diseretion In deter.
mining the structure of the rate sched-
ule, and providing Yor different trest-
ment of copyrighl owners or publie
broadcasting entities on the basis of
reasonable distinctions rooted in rele-
vant considerations. The CRT has also
determined that it has the authority,
which it has chosen to exsrcise, to es.
tablish separate schedules of rates for
the repertory of certain periorming
rights licensing associatlons,

The CRT has adopted the schedule
of rates and terms after examination
of the justification for proposed rates
and terms advanced during the pro-
ceedings of the CRT, Offers made by
representatives of copyricht owners
and public broadcasting entities in an
elfort to execute the voluntary agree.
ments  authorlzed by 17 U.S.C.
118(132) were excluded [rony consider-
atlen. The CRT has determined that

the cogisideration of offers made for °

the purpose of obtalning voluntary
agreements could 0P{142*frustrate the
intent of Congress. reflected In several
sections of the copyright statute ¢17
u.s.C. ILICAXSMA)Y, 1% U.s.C.
116(cx2), and 17 U.S.C. 118te)(1), to
encouraze voluntary agreements,

Bection :118¢hX3) provides that the"

CRT “may consider the rates for com-
parable circumstances under volune
tary license agreements negotiated.”
Several voluntary license agreements
have been executed and filed in the
Copyright Office. As provided in
118(b}2) such agreements shall be
given effeet in lien of any determina-
tion by the CRT if the agreements are
filed with the Copyright Office within
thirty days of execution.

The CRT has examined the volun-
tary agreements which have been fijed
witth the Copyright Ofiice as Lo rates
and terms for performing t£nd record-
ing rights In musical works. The CRT
found that generally the voluntary

agreements provided limited guidance

in the disposition of the more impor-
tant Issues presented in this proceed.
ing, Concermning performing rights in
musical works, the CRT found that
the asreement between Droadeast
Musie, Inc. {BMI) and Public Broad-
casting Scrvice and National Public

Radio (NPR) nelther In {ts structure |

or rate of royally payment was of ps-
sistance to the CRT I establishing a
royally schedule for the repertory of
the American Soclely of Composers,
Authors and Publishers (ASCAP). ‘The
BMI agrecment s subject to an adjust-
ment related Lo the ratio of perior.

-

ASCAP Ex.___8.
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mances of BMI musie to total perlor.
mances of copyrighted music, That
ratio is to be applied to the total fees
pald for music and, if appropriate, an
adjustment §s o bLe made in the fees
paid to BMLI. It would be the equiva.
lent of traveling in @ clrele for the
CRT to now wutilize the DBMI agree-
ment as the basis for cstablishing g
reasonable royvalty schedule for the
use of ASCAP inusle,

The record of this procecding indi.
cates that public broadcasting and
SESAC did nol reach agreenent on
the amount of the payvment in thelr
voluntary license srreement by em-
ploying the same formula for cstab.
lishing & reasonable pavinent. The
SESAC payment, however, 1s of valye
&5 a guide to the reasonableness of the
payment to be made Lo ASCAP under
the CRT schedule, SESACS annual
royally coliecctions are estimated to be
between $3 and $4 million, compared
to $100 miliion by .ASCAP. The
8ESAC’ payment of slizhtly under
$50,000 for performancs richts in
music can thus be compared Lo the es-
timated tolal payment under this
gghcdule for the use of ASCAP reper-

ry. .

In the deteraination of reasonable
royally payments for the performance
of ASCAP musieal coempositions, the
CRT examined a number of formulas,

*These included an annual {lat pay-

ment, a fee determined on the basis of
market population or size of audience,
formulas related to the usaze of
musie, and loniaulas geared to copye
right payments made by commmercial
broadeasters. In examining possible
formules, the CRT has eonsidered
conyright  leensing  practices by
United States commercial broadeast-
ing and foreigm public broadeasting
systems.

The CRT finds that
formula that provides the fdcal solu®
tion, especially when the deterinina-
tion must be niade within the frame-
work of a sintulory computsory 1.
eense. Any formula that was cliesen
would be sublect to certain litnitations
in the nbsence of appropriale qualifi-
cations,

Al the outsct of this procecding,
public broadeasting rrcommended that
the payment for ASCAP music be on a
bev combosition basis. ASCAP testified
that such an npproach was not in
accord with traditional practice for
the Heensing of verforming rinhts in
nsle,  Publie broadeasting  subse-
Quently wilthdreow s Per compositjon
piraposal. The CRT hae determined
thnt & LInOhet licepse IS the most suit.
ALl miethiog

there Is no one

{or licensing piblie

Vronsdensigy: to  perform musical
wWorks,

The CIRT hasg delermined {hat a

pavinent of 81,250 ann Per yenr js o

resenable rovaity fea for the per-

farmance tiy VIS, NI nued thesr sta.
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tlons of ASCAP mwusie, This payment
was adopted on the Yasts of tie entire
record of this procecding and the ap-
blication of the statutory eriterfa. The
aAmaunt of the total puyment was not
determined by the application of a
particular formula, since the CRT had
concluded that all formulas examined
by ft suffered from Inherent limita.
tlons. The CRT notes, however, that

the amount of the payment is approxt. -

mately what would have besn pro.
duced by the application of severat
formulas explored by this agcney
during L5 deliberations.

The CRT has ndopted this schedule
on the basis of the record made in this
broceeding. When this matter arain
comes before the CET, the CRT wil}
have the benefit of several years expe.
rience with this schedute, ‘The CRT
does not intend that the adoption of
this schedule should preclude active
consideration of alternative ap-
proaches jn a future proceeding.

In addition to establishing terms and
rates of royalty payments for Natjonal
Public Radfo and Its Jocal stations, the
CRT was required to establish rates
and terms for several hundred other
honcommercial radio stations, the ma-.
Jority of which are licensed to colleges,
universitfes or other nonprofit educa-
tional Institutions. The CRT has
adented separate scheduies ol rates
for the staticns lecensed to colleges or
other educational institutions, and for
those not affiliated either with NPR
or colleges.

The record of this proceeding re-
flects that BMI and SESAC have
reached agréement with national rep-
resentailves of colleges and universi-
tles concerning the performance of
copyrighted musical compositions by
such Institutions, including certain
noncommercial radio stalions. Howey.
€r, no such llcense agreements have
been fiicd inn the Copsright Office, and
the time period for {iling some agrec-
ments may have expired. It ls clear
that Congress Bought to encourage
voluntary lMcense agreements. There.
fore, to implement this public.policy
and {0 remove technieal bars to the
implementation of such aprecmoents,
the CRT provides In this Hule that
the rates and terms of such agree.
ments shalt apply.in lieu of the rates -
and terms adopted by thie CRT. A sim-
flar provision applies 10 any agree-
ments belween copyright owners and
unaffitiated radio stations.

In cstablishing the schedule of rates
for the performance of copyrighted
musical compositions by colivge and
the unaftillated stations, the CRT in
elfeect was required to ostablish a refa-
tionship aminng the severnl performing
rirhts socicties &s ta the value of their
repertory and the ase of thelr music.
‘The pudlie broadeasting proceeding
WRS not an appropriale occasion for
making such Judgments, Accordingly,

111.~THURSDAY, JUNE
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the ratio resulting from this schedute
of rates Is not Intended In any respect
to establish a brecedent for any other
rate proceeding; including any future
proecceding pursuant to 17 U.S.C. 118.

‘The schedule of rates and ‘terms
does not apply to carrier-current sta.
tions. The jurisdietion of the CRT (s
Nmited to =2 *pybjie broadcasting
entity” as defined in section 357 of
title 47. The CRT has not been satis-
fied that it has jurisdiction to estab-
lish rates for carrier-current statlons,

The Harry Fox Offjce was author.
ized by several hundred music pub;isa.
ers to act on behalf of sSuch publishers
In negotiations wich PBS and NPR
seeking agreement on the licensing of
recording rights to certain musical
works. A license agreemeant was ex.
ecuted and flled jn the Copyright
Office according to 17 U.S.C. 11B(bX2).
However, accurding to the record
before the CRT Some 17,000 music
publishers have nog adhered to the )i-
cense agreement,

The CRT has reviewed the rates and
terms of the voluntary agreement and
determined that, subject to the juris-
dictional limitations of the CRT and
the requirements Imposed on the CRT
by the provisions of section 118, it pro-
vides useful guidance to the CRT. The

sory license by local stations and pe-
eional networks of PRS and NPR and
other public. broadcasting entities
shall be compensated for such uses
and recelve reasonable notice of such
uses,-as contemplated by the brovi-
sions of 17 U.S.C. 118,

The schedule of royalty rates in the
Harry Fox sagreement applies only to
hational programs, but the license ex.
tends to recordings for an PBS and
NPR stations. The+ testimony by both
Harry Fox and PES witnesses reflects
that the royalty rate was determined
after negotiations *at great lenpih™
and was achieved as parg of a general
vnderstanding Involving issues {n addi-
tion 1o the rate of compensation, The
record also indicates that there was
tonsiderable bargafning over the

that it would be abpropriate to retain
the Harry Fox rates for recordings of
hatlonal programs, while establishing
2 lower rate for an other recordings.
The CRT has been bersuaded that the
royatty rates in the Harry Fox agree-
mment while rcasonable ag Pert of an
overall settlement were Jess than could
be fustified if the rates had been de.
termined solely on the basis of the
reasonable value of the copyrighted
works recorded.

No voluntary arreements have been
executed concerning the use of picton.
al, rraphic and sculptural works by
public broadeasting entities. In addi-
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tion, ncither past broadeasting prae.
tice nor the record of this procceding
provided much useful data for the
adoption of a rate schedule by the
\:)'. Consequently, thc payment

Jacdule adopted should not be ro.
parded as a guide to future rate deter-
minations, The current fragmented
structure of the visual arts precluded
the consideration by the CRT of any
fosm of blanket licensing.

Public broadcasting urped that the
CRT require payment and reports of
use only for PBS and NPR programs.
They argued that local fees would be
50 low as not to warrant the necessary
administrative machinery. The repre-
sentatives of the visual artists argued
that the exemption of local stations
and regional networks would exclude
payments for at least 30% of public
broadeast hours. The CRT has deter.
mined that both the Copyright Act
and cquity require payments for Jocal
and reglonal programs.,

The Congress In enacting the Copy-
rlight Act has barred any review by
CRT of the terms and rates of royalty
payments until June 39, 1982, and any
change of the schedule adopted in this
proceeding until January 1, 1983, The
CRT believes that It would be unfair
to copyright owners if the schedule
did not make some provision for

‘changes in the cost of living. Accord.

Ingly, at one year intervals a revised

‘schedule of rates will become effective

to reflect the rise in the cost of lving,
as delermined by the Consumer Price
JAex.
17 US.CLeX2) requires the Reglster

“oi Copyrlghts to submit a report to

the Congress on January 3. 1989 advis.
ing the Congress concerning voluntary
llcensing arrangements which have
been reached with respect to the use
of nondramatlic literary works by
public broadcast stations. The report
is to present legislative or other rec.
ommendations, if warranted.

The CRT has determined that jt
would be appropriate, and perhaps
useful to the Congress, i1 {t also on
January 3. 1880 presented to the Con-
gress n report of ils experience with
the operation of section 118. Conse-
quently, the Final Rule provides. after
such procecedings as the CRT may de-.
termine to conduct. that the CRT
shall transmit such a report. The
report would not include recommenda.-
tions or views concerning specific rates
and rates of rovalty payments since
the Congress has detoermined that
such nmatters shaill 1ot be further con-
sldered until June 30, 1952,

MinoniTy Virws or COMMISSIONERS
JAMES aND OARCIA TO SeCTION 304.3

We  disapree  with  the  opinion
teached by the majority in promuigat-
Ing $304.3. It Is our belicf that the
record adequately supports reventue
method, not a {lat rate. In our opinion

>
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the most logleal bench mark to estab.
Jish & rate for Publlc Bropdeasting was
to compare it to the estabiished Indus-
try practice of commercial broadeast.
ing, where the revenue measure of
music has becen a negotiated arm's
length transaction. The arguments
that the revenue proposal would gen.
erate 100 much money for ASCAP is
without merit in face of the Jeglslative
history., Those most affected by the
adoption of this Section are the artists
of America. .

Accordingly, pursuant to 17 U.S.C.
118(5)3), 37 CFR -Chapter 1II is
amended as follows: °

By adding a new Part 304, to read as
follows:

Sec.

304.1 Qeneral,

304.2 Definition of public broadeasting
entlty. -

304.3 Performanee of ASCAP musical com.
positions by PBS and NPR and their
stations,

304.4 Performance of other musical compo-
sitions by PBS and NPR and their sta
tlons.

304.5 Performance of musical compositions
by public broadeasting entities licensed
Lo colleges or universities. .

304.6 Performance of musical compofitions
by other pubifc broadeasting entities.

3047 Recording rights, yates, and terms.

304.8 Terms and rates of royatty payments
{or the use of published pictorial, graph-
i¢, and sculptura) works.

304.9 Unknown copyright owners.

304.10 Cost of lving adjustment.

304.11 Notlce of restrictions on use of re-
productions of transmission programs.

304,12 Amendment of certaln regulations.

304.13 Issuance of Interpretative regula-

tions.
304.14 ‘Report o Congress.
AvtrorITY: 17 U.S.C. 1!8(b?(3).

§30L.1 General.

‘Thls Part 304 establishes terms and
rates of royalty pavments for certain
activities using published nondramatic
musical works and published pictorial,
graphic, and sculptural works during &
period beginning on the effective date
of this Part and ending on December
31, 1882, Upon compliance with A7
U.SC, 118, and the terms and rates of
this Part. a public broadecasting entity
may engage {n the activitles with re-
spect to such works set forth in 17
U.S.C. 118¢d).

§3032 Definltion of public broadeasting
enlity,

As used In {his Part, the term
“publie broadeasting entity” means a
noncommercial educational broadeast
statlon as defined In section 387 of
titic 47 and any nonprofit institution
or orfanfization enraged in the activi-
ties deseribed in 17 U.S.C. 118¢d)(2),

§301.3 Verfurnnce of ASCAP nisgical
compasitions by I'MS and NI'R and
thueir stutions. ‘o

() Public Broadeasting  Service

(IBS) nnd fts stations and National

Public Radie (NPR) and lts stations
shall pay the American Soclety of

-Composers, Authors, and Publishers

(ASCAP)Y:in each calendar year the

- total sum of $1.250,000 for the per-

formance by -PBS, NPR and their sla-
tions of copyriglited published nondra-
matic musical compositions in the ep-
ertory of ASCAP. However, for such
use from the effective date of this
schedule through December 31, 1978,
56 percent of the above sun: shall be
patd not later than December 31, 1978.

(1) The payment required by para.
graph (a) shall be made In two cqual
payments on July 31 and December 31
of each calendar year.

(¢ In the event that in the future an
unaffiliated or new radio station be.
comes a member of NPR, the basic
rate described In paragraph (a) hereof
shall be increased by the amount
ASCAP would have received from said
station under §304.5 and $304.6 for
the balance of the term remaining. In
the event a current member of NFPR
should leave that membership, the
basic rate described in paragraph (a)
hereof shall be decreased by the
amount ASCAF would haye received
from sald station if they had been an
unaffiliated station under §304.5 and
§304.6. ’

{d) In the event that a station be.
comes a2 member ¢ ceases to be a
wember of PBS, the basic rate de-
scribed in paragraph (2) shall be in.
creased or decreased by $4,000 for the
balance of the term.

te) Records of use. <1) PBS and NPR
shall maintain and quarterly furnish
to ASCAP coples of their standard cue
sheets listing the nondramatic perfor-
mances of musical compositions on
PES end NPR programs during the
preceding guarter (Including the Litle,
composer and author, type of use, and
manner of performonce thereof, in
cach case to the extent such Informa.
tion is reasonably obtainable by PBS
and NPR in connection therewith). No
such cue sheets need be furnished
prior to October i, 1978, -

(2) PBS and NPR statlons shall fuy-
nish to ASCAP upon the.request of
ASCAP a music-use report during one
weck of each calendar year. No more
than 20 percent of Lthe total] number of
PBS stations, and no more than 20

‘percent of the Lotal number of NPR

stations shall be required to Iurnish
such reports to ASCAP In any one cal-
endar year. . .

§303.4 Performance of other musical
compositlons by PIS and NFR and
their statjone,

The following schedule of rates and
terms shall apply to the performance
by PES, by NFR, by stations of PBS,
and by stations of NI'R, of copyrikht.
cd published nondramatic musical
compositions, othier than compositions
In the repertory of ASCAP and other
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than such compositlons subjert te the
provisions of 17 U.S.C. 118(bx2),
(8) Determination of royalty rase,

For the performance of such & work (n a
feature presentation of TS, $100, .

For the perfermance of stich x work as
backaraund or theme music In a PHS pro-
rram, $25,

For the performanes of such & work {n s
fenluire presentation of NPR, $10.

For the prrformance of such & work ay
backpround or theme music in an NPJIt
pruRram, $2.80,

For Lhe performance of such & work in a

fcature presentation of x statlon of PBS.,

$35,
For the performance ol such » work as
' background or theine music in & program
of & station of PBS. $19,
For the performsnce of such n work In a
feature presentation of a station of NPR,
5

For the perlormance of such a work as.

background or theme music In & program
of & station of NPR, $2,

For the purposes of this schedule
scrles theme music rates shall be
double the single program rate for the
centire series. P

(b Payment of royalty rate. The re-
quircd royaity rate shall be pald to
each copyright owner not later than
July 31 of each calendar year for uses
during the first six months of that cal-
endar year, and not Jater than Janu-
ary 31 for uses during the Jast six
months of the preceding calendar
year. However, the payment of the
royally fees for uses {n 1978, subse-
quent to the effective dete of this

‘schedule, need not be made until Jan-

uary 31, 19179,

(c) Records of ute. PBS and NPR
shall, upon the request of a copyright
owner of a published musica) work
who believes & musical composition of
such owner has been performed under
the terins of this schedote, permit
such copyrighl owner a reasonable op-
portunily (o examinc thelr standofy
cue sheets listing the nondramatie per-
formances of musieal compositions on
PDS and NPR programs. Any Jocal
PBS and NPR station that s required
by §304.3(e)(2) to prepare a music use
reporl shall, upon request of a copy-
Tight owner who belicves a musical
composition of such owner has been
performed under the terms of lhis
schedule, permis such copyright owner
to cxamine the report. .

§30435 Performance of musical composi-
tions by public broadrasting entitioxs li.
censed to colleges or univeraitics.

(a) Scope, This seclion applies Lo the
retformance of copyrinhted published
hondramatic musical compositions by
Nonuprofit radio xtallons which are -
cvnacd  to colleges, universities, or
other nanprofit cducatzonal

institu.
;:?‘\;; Aha which are not affilinted with
OV Voluntary ticense agreemenis.

Nolwillastanding the soliedule of ratcs
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and terms established by this section,
the rales and terins of any llcense
agreements entered into by copyright
owners and colieges, universities, and
other nonprofit cducational institu-
tlons concerning thic performance of
cooyrirhted 1nusical compositions. in-
cluding performances by nonprofit
radio stations, shal! apply In licu of
the rates nnd terms of Lhis seetion.
i (&) Royally rate. A pGblie broadeast.
" ing entity within the scope of this sece
tion may perform published nondra.
matic musical compositions subject to
the following schedufe of royalty

rates: . .
* For all such compesitions in the repertory
of ASCAP, $350 annually.

For all such compositions {n the repettory
of Broadeast Music, Inc, (BM1), £90 annu-
ally.

For a1) such compositions (n the reperlory
of SESAC, Inc., $20 annually,

For the pusformance of any other such com.
positfon, $1.

For performances ol the repertory of
ASCAP, BMI, and SESAC from the ef-
fective date of this schedule through
December 31, 1978 a fee of 56% of the
abeve rates shall be pald.

d) Payment of royalty sate. The
public broadcasting entity shall pay
the required royalty rate to ASCAP,
BMI snd SESAC not later than Janu.

i ary 31 of exch calendar year, For per-
, formances irom the eifective date of
i this schedule through December 31,
i 1978, the required fee shall he pald not
« Inter than September 1, 1978. The re.
'+ quired fec for the performance of ail
. other musicat. compositlons shall be
. paid not later than the end of the cal-
endar year in which the work was per-
formed.

(e) Records of use. A publie broad.
casting entity subizet to this seetion
shall furnish to ASCAP, BMI, and
SESAC upon request & music.use
report during one week of cach calen.
dar year. ASCAP, BMI, and SESAC
tach shall not in any ont calendar
year request more than 10 statlions to
furnish such reports. :

\ §30LE Performince of musienl composi-
tionx by other public brundensting entis
ties,

(8) Scope. This seetion applics 1o the
performance of copyrighted published
nondramatic musical compositions by
radlo statlons not lleensed 15 colleges,
universities or other nouprolit educa-
tional Institutions, and not affiliated
with NPR,

(b Voluntary lcense agreements.
Notwithstanding the scheduie of rates
and terms establishied in this section,
the rates and Lerms of any licrase
agreemnents entered Into hy copyrisght
owners And nonprofil radio stations
within the scope of this section con.
cerning the perforinance of copyrigiit-
ed musical compositions. inctuding
performances by nonproflit radio sta.
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tions, shaill apply In Yeu of the rates
and terms of this section,

(¢} Royally rate. A public broadenst-
Ing entity within the scope of this sec-
tion may perform published nondra.
matie musical compositions subject to
the following schicdule of royally
rates:

{1} For radio statlons with no more
than 20 watls transmitter power
output:

For all such compositions In the repertory
of ASCAP, $18% annuatly,

For all such compositicns in the reperiory
of BMI, 8180 annually. .

For all such conipositions {n the reperiory
of SESAC, Ine.. $40 annually.

For the performance of 2ny other such coms.
position, §1.

For performances of the repertory of
ASCAP, BMI, and SFSAC from the el-
fective date of this schedule through
December 31, 1878, a fee of 56 percent
of the above rates shall be paid.

{2) For radio stations with more
than 20 watts transmitier power
output:

Por all such compositions in the repartory
of ASCAP, $350 annually.

For all such con:positions in the repertory
of BMI, $450 annualif,

For all such compositions in the repertory
of SESAC, Inc,, $100 annually,

For the performance of any other such com-
position, S1.

FPor performances of the repertory of
ASCAP, BMI, and SESAC from the ef-
feetive date of this scheduie through
December 31, 1978, a fee of 55 percent
of the above rates shal) he paid.

(d) Payment of royalty rate. The
putlic broadeasting entity shall pay
the required royalty rate to ASCAPF,
BMY, and SESAC not Jater than Janu.
ary 31 of each calendar year. For per.
formances from the effective date of
this schedule through December 31,
1973, the required fee shall be paid not
later than September 1, 1978, The re-
quired fce for the performance of all
olther musical comipositions shall be
paid not later than the end of the cal.
endar year in which the work was per-
formed.

{(e) Records of use. A public broad-
casting entity subject to this seciion
shall furnlsh (o ASCAP, BMI, and
SESAC upon request a  music-use
report dquring one week of cach caten-
dar year, ASCAP, BMI, and SESAC
cach shall not In sny onc calendar
Year request more than 106 slations to
furnish such reports,

fa30L7 Recording rights, rates xnd terms’

{(a) Scope. This secllon establishes
vates and terms for the recording of
nondramatic performances ang dis-
plays of musiecal works on and for the
radio  and  televisics programs of
public broadeasting entitics, whether
or not in synchronivalion or tirned re-
Iationship with the visuat or aural con.
wenl, and for the making, reproduc
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tlon, nnd distribution of coples and

phonorccords of public broadessting -

programs contxiniog such recorded
nondramatic performances. and dis.
aays of musical works solcly for the
os¢ of transmission by public
adcasting entitfes, as defined in 17
US.C. 118(g). The rates and 1orms es-
tablished In this schedule include the
making of the reproductions deseribed
in 1T U.8.C. 118¢d ),
<{b) Royally rate.
(1) For uses described in subsection
(8} of a musical work in & PBS distrib.
uted program: .

Freature. 450.00
b2 [ t) {per 3 13.00
BDaskground .00
Theme: .
Bingle program or first serley program. 25.00
OAher 2611ES PIORIAM et oo oo 40,00

. €2) For such use of a musieal work in
o NPR produced program, For pur.
poses of this schedule “Natlona)
FPubdlic Radio™ programs Includes alt
programs produced in 'whole or in part
by NPR, or by any NPR station or

other nonprofit institution or organl.-

zation under contract with NPR:

Pesture $10.00
Peslure (concert) (per RO e 15.00
Backmround and vh 250

€3) For such uses other than in &
PBS distributed television program:

Peature $20.00
Frature (concert) (per minute S 300
tound 10,00 -

[ - .
Single program or first 3eries program . 10.00
"-3&: $EVICS PrOLIA e, 8.0%

...J For such uses other than In a .

NPR produced radio program:

Feature « 45.00
Feature (concertl tper S hOUS Y e, 150
ground and theme o " .00

For the purposes of thig schedule, a
‘“concerl” feature shall be deemed to
be the nondramatic presentation of-sll
or part of a symphony, concerto, or
other series work originally written for
concert or opera periormance,

(5) The schedule of fecs covers
broadeast use for a period of three
years following the {irst broadecast,
Bueceeding broadeast use rerlods will
require the folloving additional pay.
ment: second three-year perlod—so
percent; cach three-year period there.
after—25 percent: provided that a 100
percent additional payment prior to
the expiration of the first three.year
perfod will cover broadeast use during
all subsequent broadeast use perjods
without limitation. Such succeeding
uses which are subsequent to Deeeme-
ber 31, 1982 shall be subjeet to the
rates established in this schedule,

() Payment of rovalty rafes, PBS,
NP, or olthwr public broadeasting
entily shall pay the reauired royalty
fees (o cachy capyright owner not-Inter
than July 34 of cach calendar year for

RULES AND REGULATIONS

uses during the Iirst six months of
that calendar year, and not later than
January 31 for uses during the last six
months of the preceding calendar
year, Provided, however, That pay.

‘ment of Iees for uses In 1978, subse-

quent to the effective dale of this
schedule, need not be made untii Jan-
uary 31, 1979,

{d) Records of use. (1) Maintenance
of cue shects, PBS and fts stations,
NPR and {ts stalions, or other public
broadeasting entity shall maintain and
furnish to . copyright owners whose

- musleal works are recorded pursuant.-

to this schedule coples of thielr stand-

ard cue sheets listing the recording of

the musical works of such copyright

owners. Sich cue sheets shall be fur.

nished not later than Jnly 31 of each

calendar year for zecordings during

the first six months of the calendar-
year, and not later than January 31 of

each ecalendar year for recordings

during the second six months of the,
preceding calendar year, No such fur-

nishing of cue sheets shall be reguired

before January 31, 1979.

(2) Content of cue sneets, Such.cue
sheets shall {nclude:

{13 The title, composer and author to
the extent such information is reason.
ably obtalnable. .

() The type of use and manner of
performance thereof in each case.

(1) For concert music, the actual Te.
corded time.period on the program,
plus all distribution and broadeast in.
formation- svailable .to the publie
broadeasting entity, . - .

(&) Filing of use reporls with the
Copyripht Royally Tridunal (CRT)—
(1) -Deposit of cue sheels. PBS and its
stations, NPR and its stations. or
other broadcasting entity shall deposit
withythe CRT coples of their standard
musfe cue sheets listing the recording
pursuant to this schedule of the musl.
cnl works of copyright owners. Such
¢ue sheets shall be ceposited not later
.than Joly 31 of each calendar year for
'record!n‘gs during the first six months
of the calendar year, and not later
than January 31 of each catendar year
for recordings during the second six
months of the preceding ecalendar
Year. No such deposit of cue sheets
shall be required before January 31,
18990,

(2) Conlent of cue sheets, Such cue
sheects shall include:

(1) The title, composer and author to
the extent such inforination s reason.
ably obtainable,

UD The type of use and manner of
performance thereof in each case,

U11) For concert music, the actual re-
corded time period on the program,
plus all éistribution and broadeast in-
formation avallabie to the public
broadeasting entity.

§3018 Terms and rates of royalty pay.
ments for the vse of published pictori.
nl, graphic, and seulptural works.

{a) Scope, This scetion establisties
rates- and "terms for the use of pub.
lished plctorlal, graphle, and sculptur-
&l works by public broadeasting entl.
tles for the activitles desoribed in 17
US.C. 118, The rates and terms estab.
lished In this schedule fnclude the
making of the reproductions deseribed
in 17 U.S.C. 118(d%3),

() Royalty rate. (1) The following
schedule of, rates shall apply to the
use of works within the scope of this
section:

For such uses in a PBS distributed program:

For o fentured display of a work, £30.

For background rnd montage display, $15.

For ure of 8 work for program identitication
or for thematic use, S50,

For the display of. an art reproduction copy-
righted scparately from the work of fine
art from which the work was reproduced,
irrespective of whether the reproduced
work of flne 1t is copsTichted so as to be
subject also to payment of a display fes
under the tenms of this schedule. $20,

For such uses in other than PS distributed
programs:

For & featured displav of & work, $20,

For background and montage display, $10.

For use of & work for program {identification
or for thematic usea. $49,

For the display of an art reproduction COpY-
righted scparately from the work of fine
art from which the work nas reproducsd,
irrespeciive of whether the reproduced
work of fine art {s copyrighted 50 as 1o be

subject also to payment of a display fee’

under the terms of this schedule, $10.

(2} “Featured display* for purposes
of this schedule means a full-sereen or
substantially full-sereen display. Any
display less than full-screen or sub-
stantially full-sereen is deemed to be a
“backeround or montage display",

(3) “Thematic use” is the utilization
of the work of one or more artists
whete the works constitute the central
theme of the program or convyey a
story lne.

(4> “Dispiay of an art reproduction
copyrighled separately from the work
of {ine art from which the work was
reproduced” means a transparency or
other reproduction of an underlying
work of fine arts.

(¢) Payinent of royalty rate. PRBS or
other publie broadcasting entity shal
pay the required royalty fees (o each
copyright owner not later than July 31
of each calendar year for uses during
the first six months of that calendar
year, and not later than January 31
for uses during the last six months of
the preceding calendar year, Provided,
howcver, That payment of fees for
uses in 1978, subsequent to the ¢lfce-
Uve date of this schedule, need not be
made until Janvary 31, 1579,

(d) Records of use, (1) PRS ang its
stations or othier public broadeasting
entity shall maintain and furnish
either to copyright owners, or to the
offices of generally recognized organi.
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zatlons representing the copyright
owners of pictorial, gRraplhie, and seulip-.
tural works, copirs of their standard
lists containing the plctorial, graphle,
and sculptural works displayed on
thelr programs. Such notice shall in.
clude the name of the copyright
owner, i khown, Lhe specific source
from which the work was taken, a de-
scription of the wotk uscd, the titie of
the program on which the work was
used, mnd the date of the original
broadeast of the program.

12) Such listings shall be furnished
not later than July 31 of cach calen.
dar year lor displays during the first
six months of the ealendar year. and
not later than January 31 of each cal.
endar year for displays during the
second six months of the preceding
calendar year, No such furnishing of
Ustings shali be required before Jany-
ary 31, 1979.

(&) Filinp of use reports with the

CRT. (1) PBS and its stations or other
publie broadcasting entity shan depos-
it with the CRT coples of thelr stand-
ard lists containing the pictorial,
graphic, and sculpturnl works dis.
rlayed on thelr programs. Such notice
shall include the name of the copy-
right owner, {f known, the speeific
source from which the work was
laken, & description of the work used,
the title of the program on which the
work was used, and the date of the
original broadceast of the program, -

(22 Such lstings shall be furnished
not later that July 31 of each ealendar
year for displays during the first six
months of the calendar year, and not
later than January 31 of each calendar
year for dispiays during the second &ix
months ©of the .preceding calendar
year. No such {urnishing of listings
shall be required before January 31,
1979,

{{) Terns of use. (1) The rates of this
schedule are for unlimited broadcast
use for a periogd of three years from
the date of Lhe first broadcast use of
the work under this schedule.

{2) Pursuant to the provisions of 17
U.S.C, 118(1), nothing in this schedule
shall be construed to permit. beyond
the Jimits of fair use as provided in 17
U.S.C. 107, the production of a trans-
mission program drawn to any sub.
stantinl extent from n published com.-

pliation of pictorial, graphice, or sculp-
{ural works, .

- which shalt

RULES AND REGULATIONS

5.301.9 Unknown copyright owners.

It PBS and Its stations, NPR and its
stations, or other public broadcasting
entlity {s not aware of or unablo to
focate a copyright owner who is enti.
tled to recefve a royalty pasyment
under this Part they shall retain the
required fee in a semrepated trust ace
count for a period of three years from
the date of the required paymient. No
claim o such royalty fees shall be
valid after the expiration of the three
year period, Public broadeasting enti-
ties may cstablish a joint trust fung
for the purposes of this section. Public
broadeasting entltics shall make avail-
able to the CRT, upon request, infor-
matlon concerning fees deposited in
trust funds,

§30L.10 Cost of Niving adjustment.
{a) On August 1, 1979 the CRT shall

publish in the Feprrat REGISTER 8

notice of the change [n the cost of
living as determined by the Consumer
Price Index (all urban consumers, al)
items) from the first Index published
subsequent to the effective date of
this schedule of royalty payments to
the Jast Index published ,.prior to
August 1, 1979, On each Auguist 1
thereafter the CRT shall publish- g
notice of the change In the cost of
living during the perfod from the first
Index published subsequent to the
previous notice, to the last jndex pub-
lished prior to August 1 of that year.,
(b} On the same date of the notices
published pursuant to paragraph (a),
the CRT shall publish in the Frornal
REGISTER a revised schedule of -rates

amounts established in dollar imounts
according to the change {n the cost of
living determined as provided In para-
graph (al, Such royalty rates shall be
fixed at the nearest dollar.

(¢) The adjusted schedule of -rates
shall become ecffective thirty davs
after publication in the Fenerat Rre-
1STER.

§304.11 Notice of resirictions on use of
reproductions  of transmission . pro-
grams, .

Any public broadcasting entity
which, pursuant to 17 U.S.C. 118. sup.
plles a reproduction of a transmission
program to governmental bodies or
nonprofit institutions shall include

adjust those royalty .

25073

with aach copy of the reproduction a
warning notice stating in substance
thatl the reproductions may be used
for a perlod of no more than seven
days from the specified date of trans.
mission, that the reproductions must,
be destroyed by the user before or at
the end of such period. and that a fajl.
ure Lo fully comply with these terms
.shall subject the body or institution to

the remedies for infringement of topy-
right.

§301.12 Amendment of certain  regula.
{lons,

Subject to 17 U.S.C. 118. the Admin.
Istrative Procedure Act and the Rulcs
of Procedure of the Copyright Royal.
iy Tribunal, the CRT may at any time
amend, modify or repeal regulations in
this Part adopted -pursuant to 17
U.S.C. -118(bX3) by which “Copsright
owners may recelve reasonable notice
of the use of their works" and “under
which records of such use shall be
kept by pubdlfc broadcasting entitfes.”

§304.13 Issuance of interpretative regula.
tionx,

Subject to 17 US,C, 118, the Admin.
istrative Procedure Act and the Rules
of Procedure of the Copyright Royal-
ty Tribunal. the CRT may at any time.
either on its own motlon or the motion
of & person naving a significant inter-
est In the subjeet matter, fssue such
interpretative reguletions ag may be
necessary or useful to the implementa.
tion of this Part. Such regulations
may not prior to January 1, 1883, alter
the schedule of rates and terms of roy-

alty payments established by this
Part,

§30%14 Report to Congress,

On January 3, 1880 the CRT, after
conducting such broceedings as {t may
deem appropriate. shal transmit =2

.report to the United. States Congress

making such Tecommendations con-
cerning 17 U.5.C, 118 that it finds to
be in the public interest,

Effective date: This part becomes ef-
fective on June 8, 1978,

Adopted: June 6, 1978,
THOMAS C. BrewNaw,

Chairman,
. Copyright Royalty Tri bunal.

[FR Doc. 78-16158 Fileg 9-7-18; 12:03 pm)
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Table 3. Total Broadcasting Hours and Annual Average llours Broadcast Per

' Station, Public Television and CPB-Qualified Radio Stations,
a}g#;r Fiscal Years 1970-76

Television , CPB-Qualified radio

) Numbgr of Annual average Total annual Number of Annual average Total annual
‘Fiscal year stations® hours/station hours (millions) stationsd hours/station hours (millions)

1970 - 185 3171 0.6 N.A. N.A. N.A.
1971 193 3314 0.6 103 4838 0.5
1972 - 207 3431 0.7 121 5353 - 0.6
1972 221 3663 0.8 121 5923 0.7
1974 235 3873 0.9 140 6327 0.9
1975 N.A. N.A. N.A. 150 6446 1.0
1976 253 4542 1.1 N.A. N.A. N.A.

N.A. - Not available.

a. Figures represent the number of stations on the air at the beginning of the fiscal year, and do not always
agree with the number of authorized stations as shown .in Table 2.
Sources: Corporation for Public Broadcasting, Public Television Licensees Fiscal Year, 1974, Advance
Edition, Table 19, p. 32; Status Report on Public Broadcasting 1977, Advance Edition, pp.14-16;
Financial Summary of CPB-Qualified Radio Stations Fiscal Years 1973-1976, Appendix A, Table 1.




Table 9. Income of Public Broadcasting, Fiscal Year 19768

(millions of doliars)

Jﬁﬂhﬁg

Public CPB-qualified
Source television radio Total

Total income:

to system 261.4 50.7 412.1

to support organizations 87.2 16.6 103.8

to licensees 274.2 34.1 - 308.3
Federal income: .

to system 97.8 16.3 114.1

to support organizations 73.3 15.1 88.4

to licensees 24.5 1.2 25.7
Nonfederal income:

to system 263.6 34.4 298.0

to support organizations 13.9 1.5 15.4

to licensees 249.7 32.9 282.6

a. Preliminary CPB estimates.
Source: Corporation for Public Broadcasting and the National Center
for Education Statistics, U.S. DHEW, Education Division,

Status Report of Public Broadcastin

p. 1ll.

g 13877, Advance Edition,
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Table 2
Public Broadcasting Revenue by Source, FY 1996
(Preliminary)
Public B[ga.dgaﬂing

Radio System Television System

gd

6902000

Income Source Amount

CPB Appropriation 68,750,000
Direct Federal 6,346,356
Local Government 11,604,575
State Government 29,691,150
State College 60,145,434
Other Public College 3,975,529
Private College 11,857,842
Foundation 47,966,827
Business 67,639,117
Membership 127,983,078
Auction 2,009,120
All Other 31,436,026
Reporlable Gross Income 469,405,054
Nonfederal Financial

Financial Support (NFES) 394,308,698

Source: Corporation for Public Broadcasting

% of Total

Amount
14.6% 206,250,000
1.4% 57,629,347
2.5% 46,635,071
6.3% 257,327,124
12.8% 95,153,255
0.8% 13,090,761
2.5% 13,776,216
10.2% 110,654,743
14.4% 223,251,495
27.3% 327,534,410
0.4% 19,128,152
6.7% 115,890,684
100.0% 1,486,321,258
84.0% 1,222,441,911

% of Tota Amount

13.9% 275,000,000
3.9% 63,975,703
3.1% 58,239,646
17.3% 287,018,274
6.4% 155,298,689
0.9% 17,066,290
0.9% 25,634,058
7.4% 158,621,570
15.0% 290,890,612
22.0% 455,517,488
1.3% 21,137,272
.7.8% 147,326,710
100.0% 1,955,726,312
82.2% . 1,616,750,609

% Qf lg!gl

14.1%
3.3%
3.0%

14.7%
7.9%
0.9%
1.3%
8.1%

14.9%

23.3%
1.1%
7.5%

100.0%

2.7%




. ' . Table 5

® Entrepreneurial Revenues of Public Televison and Radio Stations
Fiscal Years 1990 - 1996
{(In Thousand Dollars)
Public Television Stati ‘ Public Radio Station
% Change fr % Change fr
L Eiscal Year Amount Prev Year Amount Prev Year
1990 $46,331 N/A §7,961 N/A
1991 $49,738 74% $9,171 15.2%
1992 $53,804 8.2% $11,058 20.6%
1993 $59,936 11.4% $12,546 13.5%
¢ 1994* $94,896 58.3% $14,112 ) 12.5%
1995 $89,552 -5.6% $15,270 8.2%
1996** $105,983 $16,067
*Of 1994 Revenue, $19.1 million was “pass-through™ revenue to the non-public broadcasting entities and
did not benefit television stations.
» **Due to the new FASB and CPB NFFS simplification reporting standards, direct comparison
between 1996 and prior years' data should be avoided.
Source: Corporation for Public Broadcasting
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Research Notes

No. 87, April 1996

Twenty Years of Public Television Programming:
Highlights of the 1994 CPB Programming Survey

CPB's programming surveys have been conducted biennially since 1974. This latest installment
reviewed U.S. public television station programming during the 1994 fiscal year—October 1,
1993 through September 30, 1994. Two system-wide programming developments had a
significant influence on the 1994 results.

The most far-reaching of these developments was the 1991-92 PBS children's initiative. While the
initiative actually occurred two years prior to the 1994 survey period, its full impact was not
seen until this survey. The 1994 survey documents a full-scale shift toward increased emphasis
on children's product.

Another development was the addition of a late-night stripped series, Charlie Rose. The sheer
footprint of this series in the national feed was large enough to notably alter the latest results.

The effects of these most recent developments are reviewed here as are over 20 years of public
TV programming history. There are definite patterns in the how public television programming
has evolved since 1974 and these patterns have determined where the system stands today.

Trends in the Inﬁastructmé

Public TV is a nearly universal and often duplicative service with a history marked by fairly
rapid growth in the years covered by this survey. Today, public TV covers 99% of the U.S. and
reaches, as a local service, many of the smallest markets in this country. Between 1974 and 1994
public TV station ranks grew from 238 to 353—a 48% increase. In 1974 the average public
broadcaster was on the air for 10.6 hours a day. In 1994 that figure was 17.8—a 68% rise
(Figure 1).

Corp ORATION FOR PUBLIC BROADCASTING 901 E Street NW e Washington, DC 20004-2037 * (202) 879-9600
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Figure 1: Trends in Broadcast Hours f‘
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At the same time the number of stations per licensee—one measure of duplication—was also
increasing. In 1974, the mmnber of stations per public broadcaster was 1.6, while in 1994 the
figure was 1.8—a smaller 13% gain. (For more detail on these and other trends discussed in this
paper, see Table 1 at the back of this document.)

The History of PTV's Programming Mission

Over the last 20 years, four patterns emerge that have a major role in today’s definition of the
public TV programming:

° Therise of the news presence. A nightly news presence was once only a gleam in the eye of
public TV executives. When it became a reality, it began a trend that continues to the present.

° Thediscovery of ratings. Once public TV programmers realized that viewing was a necessary
precursor to membership, they increasingly relied on'information and skills programming—
how-tos, nature, science, exercise and history—to increase the number of viewers at their
stations.

© Thedecline of culture. An increase in news and informational programming as well as 2 more
competitive marketplace meant less time and product for cultural fare such as drama, film,
music/dance and comedy. ' ,

o Therevitalization of children's programming. After years of steady scheduling, air time for
children's programming declined in the 1980s as ratings dropped. Today however, children's
programming has reclaimed its lost territory and gathered significantly more.

The Rise of the News Presence. The early 1980s saw public. TV executives seriously discussing an
increased nightly news presence. They desired to be a major player in the American news arena.
Information had always been within the scope of public TV programming but, up to this point,
public TV did not offer daily coverage of current events. The goal was simple: to have an
increased influence in shaping American’s perceptions of the world around them.

2




Table 1
@  FPublic Television Programming, 1974-1994
Historical Trends — Part | -

System Characteristics 1974 1976 1978 1980 1982 1984 1986 1988 1990 1992 1994
Number of Television Stations 238 253 272 281 291 303 305 322 341 349 349
Number of Broadcasters 151 152 156 160 164 169 178 186 193 198 198
L Broadcasters in the Survey 151 152 156 . 160 164 169 178 169 176 178 181

Broadcast Haum/Number of Programs _
Average Annual Hours per Broadcaster 3,872 4,542 4,894 5,128 5421 5,542 5,650 6,135 6,392 6,303 6,500
Average Annual Number of Programs :

per Broadcaster - 6,547 7,607 8,282 8,823 9,162 8,978 9,327 10,127 10,319 9,862 10,379
® Percentages.of Broadcast Hours
Program Content
General 82.7 84.3 86.8 86.8 86.6 87.9 85.9 84.6 86.3 89.8 91.6
News and Public Affairs 3 126 1189 110 122 124 1441 164 163 176 174 192
information and Skills 15.8 19.9 236 22.8 24.5 25.5 29.5 31.7 31.5 28.7 26.8
Cultural 179 208 221 219 226 201 205 179 18.1 175 16.0
¢ General Children's & Youth * 107 100 87 89 75 79 65 58 60 146 198.
Sesame Street 212 17.8 16.1 15.5 14.8 14.8 114 117 112- 110 9.2
Other General 44 38 53 55 48 55 16 12 09 06 06
Instructional ® 17.1 16.6 14.9 . 147 14.3 13.0 14.5 15.5 13.7 116 89
Children & Youth - 152 152 137" 137 129 124 - T e - 8.7 5.8
® Adult 1.9 14 1.2 1.0 1.4 0.6 - - - 29 31~
Notes:
1. 1974 and 1976 are @lendaryea:s. 1978 10 1994 aro October through September fiscal years.
2. In 1988, 1990, 1992 and 1954 only broadcasters in the 50 US states were surveyed.
3. In 1986, 1988, 1990, 1992 and 1994 the Nows and Public Affairs category inciuded 'Business or Consumer™, *
4. General children and youth category does not includs Sesams Strect
since this is reported separately.
@ 5. After 1974, mmmwmmmmmmmwum

during schoot hours when school in session. The Electric Company was one such program when & ran
mPuﬂbTebvisbn.Cohmnnytdz#tonmﬁmiOO%datoMsdwb&emﬂhg.
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Table 1

public Television Programming, 1974-1994 '

Historical Trends — Part Il -

System Characteristics 1974 1976 1978 1980 1982 1984 1986 1988 1990 1992 1984

Number of Television Stations 238 253 272 281 291 303 305 322 341 349 349

Number of Broadcasters 2 151 152 156 160 164 169 178 186 193 198 198

Broadcasters in the Survey 151 152 156 160 164 1 63 178 169 176 178 181

Broadcast Hours/Number of Programs

Average Annual Hours per Broadcaster 3,872 4,542 4,804 5,128 5,421 5542 5,650 6,135 6,392 6,303 6,500

Average Annual Number of Programs
per Broadcaster 6,547 7,607 8,282 8,823 9,162 8,978 9,327 10,127 10,313 9,862 10,379

Percentages of Broadcast Hours

Producer 3

Local (Broadcaster's Facilities) 114 101 7.7 7.0 6.7 5.7 5.2 5.2 4.6 4.1 4.6

Any PTV Source . 454 48.2 52.2 462 456 444 37.6 271 32.0 31.0 32.8

Consortium/Co-Production 2.5 1.7 1.8 2.7 26 33 3.1 9.8 9.7 6.2 5.8

Children's TV Workshop 220 188 168 17.1 158 164 16.1 152 14.1 12.1

independent and CTW , < 29.1 > . . .

Independent Producer 5.9 6.1 53 79 113 9.2 184 187 252 259

Foreign Producer 7.8 6.0 8.9 11.0 87 77 10.7 10.0

Any Foreign Participation 5.8 7.6 9.1 )

Intemational Coproduction : 47 4.1 43 4.1 53 4.6 0.7 0.4

Commercial Producer 1.9 2.8 27 32 3.9 28 4.4 4.3 4.6 5.5

Commercial and Non-PTV ITV Producers 55

Non-PTV ITV Producer 4.0 3.1 28 3.2

Other 5.1 4.6 4.4 3.5 4.0. 4.6 4.4 0.1 0.2 0.6 0.6

Distributor

Local Distribution Only 11.3 10.0 7.4 6.8 6.2 5.6 49 . 64. 57 4.9 44

Public Broadcasting Service 62.1 69.3 71.6. 69.6 67.1 65.3 63.9 62.0 59.4 62.7 63.1

Regional PTV Network 9.6 6.2 5.4 7.6 10.8 13.0 14.0 17.8 23.8 23.1 23.3

Other 17.0 14.5 15.6 16.0 15.9 16.1 17.2 13.8 . 11.1 9.3. 9.2

Presenter °

Non-PBS Programs (No Presenter) 373 373

PBS Programs 627 627
WNET or WGBH 18.8 18.0
Single Presenter, Another Licensee 122 174
Co-Presentation of PTV Licensees 9.2 8.2
cTw 142 12.0
Non-PTV Presenters 7.1 6.9
Other 1.2 0.2

Notes:

1. 1974 and 1976 are calendar years. 1978 to 1984 aro October through Septembor fiscal years,

2 In 1988, 1990, 1992 and 1994 only broadcasters in the 50 US states wora surveyod.

3. Producer definitions and categoties wore changad in 1984 and then again in 1992. The figures for
those years compared 1o the previous years may vary simply dus to the definitional changes.

4. In 1886 "U.S. Coproduction® roplaced *Consortiom®.

S. PmsemahbmmbnaddadhﬁSZvabmyeammaﬂabb.ﬂnmﬂ«hdeﬁwdmﬂmaﬁy
MW&m&MMWwﬁhPB&Rm«mMNMWW.




Before The
LIBRARY OF CONGRESS
Washington, D.C. 20024

In the Matter Of )
) Docket No. 96-6

ADJUSTMENT OF THE RATES FOR CARP NCBRA

)
NONCOMMERCIAL EDUCATIONAL )
BROADCASTING COMPULSORY LICENSE )

' )

CERTIFICATE OF SERVICE

I am an associate at White & Case. On August 5, 1998, I caused to be served by hand or
courier express/same day delivery true copies of the Petition of the American Society of
Composers, Authors and Publishers To Modify the Report of the Arbitration Panel, Dated July

22, 1998 on the following;

NPR - Neal A. Jackson, Esq.
Denise Leary, Esq.
Gregory A. Lewis, Esq.
National Public Radio
635 Massachusetts Avenue, N.W.
Washington, D.C. 20001
PH: 202-414-2000
FAX: 202-414-3021

PBS - Gregory Ferenbach, Esq.
Karen Rindner, Esq.
Public Broadcasting Service
1320 Braddock Place
Alexandria, VA 22314-1698
PH: 703-739-5000
FAX: 703-739-5358

newyork 208585 v1 [6##101!.doc}



COUNSEL for NPR R. Bruce Rich, Esq.

® & PBS - Jonathan T. Weiss
Mark J. Stein, Esq.
Tracey I. Batt, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue

® New York, New York 10153
PH: 212-310-8000
FAX: 212-310-8007
Counsel for PBS and NPR

® BMI - Marvin L. Berenson, Esq.
Joseph J. DiMona, Esq.
Broadcast Music, Inc.
320 West 57" Street
New York, New York 10019
® PH: 212-830-2533
FAX: 212-397-0789

Counsel for Norman C. Kleinberg, Esq.
BMI - Michael E. Salzman, Esq.
& Hughes Hubbard & Reed, LLP
One Battery Park Plaza
New York, New York 10004
PH: 212-837-6000
FAX: 212-422-4726

U.S. Copyright Office - Office of the Copyright General Counsel
' Room 403
James Madison Building
- Washington, DC 20540
PH: 202-707-8380
FAX: 202-707-8366

Dated: New York, New York %/ /‘L_/_)
August 5, 1998 <

* Samuel Mosenkis, Esq.
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